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The City of Naperville ("Naperville" or "City") filed its Initial Brief herein on June 4, 

2004 pursuant to the schedule established by the Administrative Law Judge.  The City's 

Initial Brief fully addresses each of the recommendations made by the ITA during this 

proceeding and in doing so provides the City's arguments with respect to each of the 

issues and arguments raised in ITA's Initial Brief.  The City will not re-argue the points 

from its Initial Brief in this Reply Brief.  The City's Initial Brief contains all the necessary 

factual and legal arguments and citations to justify the grant of the Certificates of 

Service Authority that the City seeks herein. 

  While the purported policy issues that the ITA raises in its Initial Brief are legally 

irrelevant for the reasons set forth in the City's Initial Brief, the City will briefly respond 

herein.  ITA uses a number of buzz words that are designed to cast the City in a 

negative light.  ITA uses words like "subsidized" or "cross subsidization," and it uses 

catch phrases like "unfair competition" and "level competitive playing field."  However, if 



one looks beyond the simple buzz words and catch phrases, it is obvious that ITA has 

not made its case.  ITA complains that the City has an established business and 

existing facilities.  ITA Initial Brief pp. 4 & 8.  ITA complains that the City intends to use 

its existing manpower and infrastructure in the new venture.  Id. pp. 5 & 8.  Finally, ITA 

complains that the City does not have the same cost of capital expectations (or rate of 

return demand) as a normal private or publicly held telecommunications provider.  Id. 

pp. 4 & 8.1  None of these facts suggest that the City has, is, is planning to, or might do 

anything that is wrong or unfair.  When the buzz words and catch phrases are stripped 

away, ITA has nothing left.  ITA simply has not shown that any economic advantage the 

City may possess is unfair.2

ITA has also not shown that the City has, is or will engage in any cross-

subsidization of its telecommunications activities.  The words of ITA's own Initial Brief 

show clearly that ITA has no substantive basis for its fears.  ITA uses words like "the 

ITA is concerned that the City's telecommunications services may be provided and 

priced well below the long run service incremental cost ..." and "If the City provides 

competitive service at a cost subsidized by ... ."  ITA Initial Brief p. 4.  ITA follows with 

more non-substantive words like "potential for unfair competitive advantage" and "the 

potential advantage of being able to subsidize."  Id. p. 5.  

                                                 
1   In the Testimony of its witness, Mr. Dougherty, ITA made additional assertions that 
are absent from its Initial Brief.  ITA has therefore waived these arguments.  These 
omissions appear to be intentional because at least one of them relates to an issue 
about which Mr. Dougherty admitted having no knowledge on cross-examination.  See 
for example Transcript pp. 125-127. 
 
2   Mr. Dougherty did admit through a series of questions on cross-examination that not 
all economic advantages or differences between telecommunications carriers are unfair.  
Transcript pp. 119-125. 
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ITA's speculation about "potential" cross-subsidization is misplaced.  The 

Commission's rules regarding cross-subsidization are not designed to protect 

competition as ITA suggests, but rather such rules are designed to protect the 

customers of the non-competitive service who would be forced to pay for any supposed 

cross-subsidy.  The City's municipal electric utility is governed and regulated by the City 

Council under Illinois law, not by the Commission.  Thus, any "potential" cross-subsidy 

issue is within the purview of the Naperville City Council, not the Commission.   

 Naperville's regulation of its municipal electric utility is subject to the provisions of 

Division 117 of Article 11 of the Illinois Municipal Code.  Section 11-1117-12 provides: 

“The charges fixed for the product supplied or the service rendered 
by any municipality shall be sufficient at least to bear all cost of 
maintenance and operation to meet interest charges on the bonds 
and certificates issued on account thereof, and to permit the 
accumulation of a surplus or sinking fund to meet all unpaid bonds 
or certificates at maturity.”  65 ILCS5/ 11-117-12.3   

 
Section 11-117-13 of the Illinois Municipal Code requires Naperville to “keep the 

accounts for each public utility distinct from other municipal accounts and in such 

manner as to show the true and complete financial results of municipal ownership.”  In 

maintaining separate accounts between municipal utilities each utility’s account must 

reflect “estimates of the amount of taxes that would be chargeable against each public 

utility if owned by a private corporation.”  65 ILCS 5/11-117-13.  Thus, ITA's unfounded 

fears about "potential" cross-subsidization do not warrant the Commission's attention 

and should be summarily rejected. 

                                                 
3   ITA’s witness, Mr. Dougherty, admitted he was not familiar with this statute.  
Transcript, p. 118. 
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 Finally, two erroneous points from ITA's Initial Brief must be addressed.  First, 

ITA has implied in its Initial Brief that the City is or will be using "tax money" to support 

its telecommunications activities, ITA Initial Brief pp. 3 & 9, when the record is clear that 

such is not the case.  The unrefuted and unchallenged testimony of the City's witness 

on this issue is as follows: 

Q. Mr. Dougherty also suggests at lines 397-403 on pages 16-17 that 
the City improperly used funds from General Obligation Bonds for 
its telecommunications plant.  Please speak to that issue. 

 
A. Once again, Mr. Dougherty has taken things out of context.  

Attachment 7 to his testimony (Naperville response to ITA Data 
Request 1.06) clearly shows that the network electronics that were 
funded from General Obligation Bonds were merely the customer 
premise equipment needed at the City’s non-utility buildings, 
specifically routers at the police station, city hall, the public works 
building and six fire stations.  This was a proper allocation of costs 
to the City’s governmental departments that required the 
equipment as the consumers of the service.  

 
Naperville Ex.7, p. 3, Q&A 8 (Emphasis Added). 

 Second, ITA's Initial Brief ignores the record in its description of the 

telecommunications services the City is proposing to provide.  The Rebuttal 

Testimony of the City's witness, Donald Carlsen, shows the following: 

The City has also recently been approached about and is 
considering participating in a project that would lease certain 
available dark fiber that could be used to carry telecommunications 
traffic from users in Naperville to other communities in the State or 
to facilities owned by other telecommunications or information 
service providers.  Interexchange authority will be required to 
pursue this opportunity.  

 
Naperville Ex. 7, p. 4, Q&A 9. 
   

   

 

 4



 

CONCLUSION 

Based upon the foregoing, the Commission should grant Naperville Certificates 

of Service Authority to provide facilities-based and resold local exchange 

telecommunications services within the geographic areas served by Illinois Bell 

Telephone Company d/b/a SBC Illinois in Will County, Illinois and DuPage County, 

Illinois, and to provide facilities-based and resold interexchange telecommunications 

services within the State of Illinois.  The Commission should also grant Naperville a 

waiver of 83 Ill.Admin.Code Part 710 and Section 735.180 of 83 Ill. Admin. Code Part 

735.  Finally, the Commission should reject all of the recommendation made herein by 

ITA. 

 
        CITY OF NAPERVILLE  
 
 
        /s/ Troy A. Fodor   
          By: _______________________ 
            One of its Attorneys 

 
 

 
 

 
      
Troy A. Fodor  
E.M. Fulton, Jr. 
TROY A. FODOR, P.C. 
913 South Sixth Street 
Springfield, IL 62703 
Telephone: 217-753-3925 
Fax: 217-753-3937 
E-Mail: troyafodor@aol.com 

 5



CERTIFICATE OF SERVICE 
03-0779 

 
 The undersigned, Troy A. Fodor, hereby certifies that on the 24th day of June 
2004 he served a copy of the foregoing instrument by personally delivering a copy 
thereof and or mailing a copy thereof by electronic mail and/or United States Mail, 
postage prepaid, at Springfield, Illinois to the individuals named on the attached Service 
List in envelopes plainly addressed to each of them.  
 
 
Eve Moran      
Administrative Law Judge      
Illinois Commerce Commission 
160 N. LaSalle St., Ste C-800 
Chicago, IL 60601-3104 
 
Mark Hanson 
Illinois Commerce Commission 
527 E. Capitol Ave. 
Springfield, IL 62701 
 
Michael J. Lannon 
Eric M. Madiar 
Illinois Commerce Commission 
160 N. LaSalle St., Ste C-800 
Chicago, IL 60601-3104 
 
Douglas A. Dougherty 
Illinois Telecommunications Association, Inc. 
300 E. Monroe St., Ste 306 
P.O. Box 730  
Springfield, IL 62705 
 
Matt C. Deering 
Joseph D. Murphy 
Dennis K. Muncy 
Atty’s for Illinois Telecommunications Association 
306 W. Church St. 
P.O.Box 6750 
Champaign, IL 61826-6750             /s/ Troy A. Fodor  

_______________________ 
 Troy A. Fodor                                           
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