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 Both the City of Naperville and the Staff of the Commission argue that the Commission 

is without authority to consider the critical competitive issues that result from the certification of 

a municipality, particularly one that already operates a non-competitive public utility.  Naperville 

also argues that the Commission should ignore the issues raised by the Illinois 

Telecommunications Association ("ITA") because those issues have not been addressed in prior 

dockets certificating municipally owned applicants for local exchange and interexchange 

authority.  The Commission, however, should address whether it has any meaningful control 

over a competitive local exchange carrier that will be operated within a non-competitive public 

utility, albeit an electric utility.  It should also address whether it has any control over a 

"competitive" local exchange carrier that can fund its entry through the use of monies raised 

through taxing and bonding authority.  Each of these issues give Naperville the ability to 

introduce an unfair competitive advantage and thus warp the competitive landscape for 

telecommunications in DuPage and Will Counties.  The Commission's position on its authority 



to monitor and regulate this potential threat to competition will impact the competitive landscape 

statewide. 

 In its Initial Brief (e.g., at 2), Naperville focuses on several prior Commission dockets 

where municipalities that operate electric utilities have received certificates to provide local 

exchange and interexchange service.  Naperville also mentions that Ameritech (now SBC 

Illinois) intervened in two of the earliest of those dockets (in 1998) and that the ITA intervened 

in one of those two.  There is no indication, however, that the level of detail about the 

competition issues that the ITA raises in this docket were raised in those dockets.  Moreover, the 

issues raised by municipal entry into the competitive telecommunications market were not as 

well or as widely understood in 1998 as they have been in more recent years.  As ITA witness 

Doug Dougherty testified (Ex. 1 at 27): 

While in retrospect we may have been remiss in not intervening in 
prior proceedings in which municipalities sought Certificates of 
Service Authority, at the time issues related to municipal entry had 
not clearly been brought into focus by the [ITA] or its membership.  
Recently, issues related to municipal entry have been the focus of 
discussion and litigation, some of which are pending before the 
United States Supreme Court [and one of which has since been 
decided1].  The issues related to and the implications of municipal 
entry have recently been the focus of research and discussion, 
which made the ITA and its membership realize that those issues 
needed to be addressed now in Illinois.  For example, I am 
attaching to my testimony for the Administrative Law Judge’s and 
the parties' easy reference, a study released in February, 2004 
prepared by Thomas N. Lenard, Ph.D., who is a Senior Fellow and 
Vice President for Research at the Progress & Freedom 
Foundation, with regard to these issues.  That study is Attachment 
11.  The ITA Board of Directors determined that issues related to 
municipal entry needed to be brought before the Commission for 
its consideration at this time resulting in our intervention in this 
proceeding. 

 

                                                 
1 Nixon v. Missouri Municipal League, __ U.S. __, Sup. Ct. Docket 02-1238 (March 24, 2004). 
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Simply because it took these issues some time to emerge is no reason for the Commission to 

ignore the issues now that they have surfaced.  As Naperville concedes (at 22), the Commission 

is not bound by principals of res judicata, collateral estoppel or stare decisis.  A decision in this 

docket to depart from the approach in the prior municipal dockets would not be arbitrary or 

capricious since the issues surrounding municipal entry into the telecommunications market 

apparently were not raised to any serious extent in those prior dockets.  The Commission should 

exercise its authority to protect the competitive market from unfair competitive entry. 

 In responding to concerns that Naperville will be able to improperly subsidize its 

telecommunications services through its non-competitive electric utility, Staff has taken the 

position that a complaint can be brought if improper cross subsidization occurs.   Without proper 

accounting, however, how would that cross subsidization be disclosed?  Both Naperville and 

Staff make much of the Naperville's adherence to GAAP accounting as those standards are 

applied to municipalities to argue that the City can track its costs and revenue from 

telecommunications separately from its other utility revenue.  E.g., Naperville Initial Brief at 14; 

Staff Initial Brief at 9-12.  Whether or not GAAP or Naperville's application of GAAP could 

provides sufficient differentiation between telecommunications and other utility costs and 

revenues, the fact is that Naperville has testified that it will operate its telecommunications 

services through its electrical utility, not as a separate utility.  There is no evidence that 

Naperville intends to treat its telecommunications separately from its non-competitive electrical 

utility. 

 Similarly, Staff (at 20-21) points to the Illinois municipal code as sufficient authority to 

ensure that "the charges fixed for the product supplied or the service rendered by any 

municipality shall be sufficient to bear all cost of maintenance and operation. . . ."  65 ILCS 
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5/11-117-12.  This argument is a leap of faith and statutory construction.  For example, 

Section 12 does not distinguish between the incremental cost and the imputed cost of a service.  

In the case of Naperville, the cost of the telecommunications facilities are being paid for (and 

presumably recovered) as part of the rate base for its non-competitive electric utility.  Under this 

circumstance, the statute does not make it clear what part of the cost of that facility would have 

to be recovered from the use of the surplus capacity of that facility for telecommunications 

services.   

 Staff (at 12-13) and Naperville (at 17) also point to elements of the municipal code 

requiring, for example, that "[a]ny municipality, owning a public utility, shall keep the accounts 

for each public utility distinct from other municipal accounts and in such manner as to show the 

true and complete financial results of municipal ownership. . . ." and shall keep accounts as to 

show "(7) estimates of the amount of taxes that would be chargeable against each public utility if 

owned by a private corporation."  65 ILCS 5/11-117-13; see also Id. at 5/8-8-5.  Both Naperville 

and Staff are aware, however, that a competitive local exchange carrier is not a "public utility" 

under the Illinois statutory framework, arguably making the safeguards of the municipal code 

inapplicable.  Moreover, a more careful reading of 11-117-13(7) does not require the "public 

utility" to include the cost of its taxes in it charges, only that it keep track of their value so that 

the true cost of the municipal public utility can be analyzed in terms of lost taxing revenue 

opportunities. 

 At the core of their arguments, neither Naperville nor Staff refute the issues raised by the 

ITA, they simply argue that the Commission has no authority to consider those issues.  In their 

view, once Naperville establishes its financial, technical and managerial capacity, the inquiry 

must stop.  Perhaps more disturbingly, Staff argues that the Commission is practically bound to 
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issue a geographically limitless certificate no matter how modest the City's actual business plans 

are and is practically bound to issue waivers of existing Commission regulations.  Other than 

commenting (Staff Ex. 1 at 10, lines 216-17) that the ITA raises "some interesting public policy 

issues," Staff chooses to ignore the impact of operating an ostensibly competitive LEC out of the 

surplus of a non-competitive electrical utility, apparently trusting that the sort of cross 

subsidization that Commission rules are designed to protect against between regulated, 

noncompetitive local exchange services and competitive local exchange services originating 

from the same company simply can't take place when the regulated, noncompetitive services is 

something other than telecommunications. 

 Staff also ignores the implication of drawing on tax or bond dollars where there is no real 

or substantial expectation of a return on that investment, bringing the City's cost of capital to 

near zero.  Rather than even question whether that will impact the competitive landscape, Staff 

concludes that all inquiries must end where the applicant shows it financial, technical and 

managerial competence.  In the face of a circumstance that is rife with opportunity for improper 

cross subsidization, Staff waives not only a white flag, but a red cape, too. 

 Staff also argues (e.g., at 15) that the ITA's concerns are speculative simply because the 

ITA provided its opinion about the City's likely and future ability to improperly cross subsidize 

its telecommunications services.  It is the ability to cross subsidize, however, that underlies the 

Commission's rules prohibiting and providing for monitoring information about cross 

subsidization.  It is not necessary to show actual cross subsidization to trigger application of the 

rules. 

 As the ITA explained in its Initial Brief, there are simple ways to reduce the potentially 

negative impact of the City on the competitive market that do not substantially interfere with the 
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City's business plan, such as the City committing to conditions that would ensure that its pricing 

of competitive telecommunications services recovers the LRSIC costs of providing those 

services and committing to other conditions to reduce the risk to a level competitive playing field 

in DuPage and Will Counties.  But the City has declined to make any such commitments.  E.g., 

Transcript at 46-50.  In the face of the City's unwillingness to address these issues, the 

Commission should do so: 

• by limiting the City's certification to the business it has current plans to pursue, i.e., service 
to schools within the boundaries of the school districts that serve Naperville, and the 
Naperville libraries and park district;2 

 
• by declining to waive the City's obligations under Part 710 of the Commission's rules to 

maintain a uniform system of accounts that would disclose any cross subsidization;  
 
• by declining to waive the City's obligations under Parts 711 or 712 of the Commission's rules 

relating to cost allocation; and 
 
• by declining to waive the City's obligations under Part 791 or 792 of the Commission's rules 

to impute to its telecommunications services the costs of the service it is providing. 
 
 In short, as a municipality with an existing operating utility, Naperville has the potential 

advantage of being able to subsidize its entry into telecommunications through the resources and 

facilities of its existing electrical utility and its municipal tax base through the actions described 

in the ITA's Initial Brief.  If the Commission can address these issues, it should do so.  If it 

cannot, as Staff and Naperville contend, it should say so and the ITA (and any other party that 

wishes to do so) can take these issues to the legislature. 

                                                 
2  Naperville and Staff (at 18) focus on the ITA's initial position suggesting that Naperville's certificate be 
confined to city limits.  Naperville has supplemented its testimony to clarify that the municipal entities it serves 
(including the school district and park district) extend beyond the borders of the City, and suggested that the ITA's 
suggested limitation are inappropriate because it would exclude the geography served by those entities.  The simple 
answer is not to throw out the limitation, but to tailor the certificate to the slightly larger geography that Naperville 
intends to serve. 
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Conclusion 

 The ITA supports full and fair competition.  If the Commission grants the City of 

Naperville’s request for certification, there should be proper oversight in place to ensure that the 

City does not use its access to the types of resources not generally available in the market -- such 

as the use of a municipal electric utility's asset or the use of tax money -- to obtain an unfair 

competitive advantage in the market.  If the Commission has the authority to exercise that 

oversight, it should exercise it for the benefit of the market and consumers.  If it does not, the 

Commission should clearly state the extent of its authority so that any interested party can pursue 

these legitimate issues in the legislature. 

 Dated this 24th day of June, 2004. 

Respectfully submitted, 
 
ILLINOIS TELECOMMUNICATIONS 
ASSOCIATION 

 
 
      By:       
       One of its attorneys 
  
Dennis K. Muncy 
Joseph D. Murphy 
Meyer Capel 
 A Professional Corporation 
306 West Church Street 
Champaign, IL  61820 
dmuncy@meyercapel.com 
jmurphy@meyercapel.com 
217/352-0030 voice 
217/352-9294 fax 
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