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 Pursuant to the Administrative Law Judges (“ALJs”) ruling on June 1, 2004, the 

Cook County State’s Attorney’s Office and the Citizens Utility Board (“CCSAO/CUB”) 

hereby reply to Entergy-Koch Trading, L.P. (“EKT”) verified objection to 

CCSAO/CUB’s amended application for issuance of a subpoena.  CCSAO/CUB are also 

requesting to withdraw its previously filed motion to strike EKT’s special and limited 

appearance in this matter.  We would like to reserve the right to argue any of the 



jurisdictional and related issues in the context of a hearing or in the context of a motion to 

quash the subpoena.  Additionally, we would concede that under certain circumstances 

one could file certain pleadings without waiving the jurisdictional issues where section 

301 of the Illinois Code of Civil Procedure applies. 735 ILCS 5/2-301.  It does not appear 

that the rule applies to our factual situation because EKT is not a party to this case.   

INTRODUCTION 

CCSAO/CUB are seeking a subpoena for recordings and other documents from 

EKT that we believe relate to the subject matter of this proceeding.  EKT objects to the 

jurisdiction of the Illinois Commerce Commission (“ICC”).  EKT is willing to turn over 

part of the requested materials, those that they gave to the SEC, pursuant to a 

confidentiality agreement where the Chancery Division of the Cook County Circuit Court 

will determine confidentiality.  This, among other provisions, is unacceptable to 

CCSAO/CUB (see EKT Attachment A to EKT’s Verified Objection to CCSAO/CUB’s 

Amended Verified Application for Issuance of a Subpoena Duces Tecum).  

The importance of a compete record and access to information in this matter is 

one of the keys to justice being accomplished for Illinois ratepayers.  This subpoena was 

not the first time that documents from EKT were relevant to this proceeding.  As noted 

by Nicor witness Scott R. Lassar in his pre-filed testimony:   

“[w]e also interviewed employees of EKT Trading, in Houston, Texas, a 
successor company to Inventory Management and Distribution LLC and 
its affiliates (collectively “IMD”), and had the company request 
documents from IMD, which we also reviewed.  We conducted a search of 
the Nicor computer system for relevant emails and documents.”   

 
Scott R. Lassar, Direct Testimony on Reopening, Nicor Ex. 2.0 at 3-4. 
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The significance of Nicor’s EKT activities to ratepayers is also made clear in 

Lassar’s pre-filed testimony where he noted:  “[I]n December 1999, Nicor sold certain 

rights to pipeline gas to an entity called IMD in order to initiate a new partnership before 

the PBR started. The sale of gas was at market rates, but it was sold below the cost of the 

gas, resulting in a loss to the ratepayers. We looked to see whether it was appropriate for 

the ratepayers to suffer this loss.”  Id.  Also Lassar noted:   

“[t]he Agreement with IMD permitted IMD to manage Nicor’s gas leased 
from Natural Gas Pipeline Company of America. Among other things, 
IMD, through its expertise and experience as a trader, would engage in 
commodity futures transactions which would enable Nicor and the 
ratepayers to achieve financial gains from its assets that Nicor did not have 
the expertise or experience to accomplish on its own.”   
 
Id. at 9. 

Further, with respect to the loss Lassar notes:  “[t]he loss that actually occurred 

was approximately $13.5 million”  and goes on to state:   

“[w]hile we believe that Nicor had an appropriate business reason 
to engage in the December 1999 transaction, we note that due to the 
timing of the PBR regulatory scheme, ratepayers were exposed to all of 
the risk of loss in December 1999, but would share equally in the likely 
revenue to be derived from the transaction. Because we think that the risks 
and benefits of the transaction should fall equally on both Nicor and the 
ratepayers, we concluded that the December 1999 transaction should be 
treated as if it had occurred under the PBR. Thus, we concluded that Nicor 
should reimburse the ratepayers for half the loss sustained by the 
ratepayers in December 1999, or $6,750,000.”   

 
Id. at 12.  Further, even Nicor states that EKT provided Nicor consulting services 

under contract concerning the GCPP.  Nicor Verified Reply to Amended Subpoena 

Application at 2.  Clearly, we should be allowed to review the records and other materials 

and see if there are additional issues that we can advocate on behalf of Illinois ratepayers. 
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Despite the likelihood that these recordings may have some evidentiary 

significance in this proceeding, EKT has provided CCSAO/CUB no other means to 

obtain the recordings except through a subpoena because of our inability to reach a 

confidentiality agreement thus far.  In addition, CCSAO/CUB contends that it should 

have access to any recordings involving witnesses in this proceeding in order to provide a 

meaningful opportunity to cross-examine witnesses in this case.  

EKT’s willingness to provide the recordings subject to its proposed 

confidentiality agreement is a red herring.  To the extent that EKT is ready and willing to 

produce the documents, EKT should produce those documents and ask the ALJs to 

impose a protective order.  As evidenced by the attached proposed agreed protective 

order, EKT is proposing any remedy in Chancery Division of the Cook County Circuit 

Court, EKT is not coming to the ICC.  This puts the parties in the untenable position of 

being bound by a confidentiality provision not under the control of the ALJs. 

 On April 16, 2004, Nicor filed a verified motion asking parties to suspend the 

commencement of evidentiary hearings in this proceeding based on its discovery that 

EKT had produced certain recordings to the U. S. Securities and Exchange Commission 

(“SEC”) that was granted the same day by the ALJs.  Nicor believes that these 

“recordings and other documentary materials in IMD/EKT’s possession or control 

include information and strategies conceived of and recommended to Nicor Gas by 

IMD/EKT that were implemented and affected the GCPP results (the “IMD/EKT 

Strategies”).”  Sic. Nicor Verified Reply at 2. CCSAO/CUB agreed to suspend the 

hearings and requested Nicor to produce any relevant documents it obtained from EKT.  

 CCSAO/CUB waited for at least a month for the EKT recordings or, at a 
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minimum, a date certain of when the documents would be produced.  Nicor could not 

provide any response except that Nicor was still working on a confidentiality agreement.  

Next, Nicor suggested that EKT  directly contact CCASAO/CUB to discuss its 

confidentiality concerns.  EKT stated that it would produce the recordings subject to a 

confidentiality agreement.    EKT also stated that it would not subject itself to the 

Commission’s jurisdiction.  Nevertheless, CCSAO/CUB continued to negotiate with 

EKT to determine if an agreement could be reached.   

After two additional weeks, EKT and CCSAO/CUB still had not executed a 

confidentiality agreement.  In addition, EKT still objected to the Commission’s 

jurisdiction.  Having no other legal remedy except for an application for subpoena, 

CCSAO/CUB filed its application on May 19, 2004.  EKT filed a special and limited 

appearance and a verified objection to the application on May 26, 2004.  CCSAO/CUB 

filed an amended application for subpoena on May 27, 2004. 
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ARGUMENT 

 
1. CCSAO/CUB’s conversations with EKT were reasonable attempts to 

obtain the recordings through means other than a subpoena. 
 

EKT essentially argues that CCSAO/CUB should have waited with the hope that 

a confidentiality agreement could be effectuated.  EKT Objection at 7.  Since mid-April 

CCSAO/CUB has been waiting for Nicor to obtain the recordings.  There was nothing 

unreasonable in allowing Nicor to attempt to obtain the recordings, which could have 

then been distributed to others subject to Nicor’s confidentiality agreement.  By mid-

May, Nicor still had not received any documents. For this reason, CCSAO/CUB engaged 

in conversations with EKT to directly obtain the recordings.  EKT, however, did not 

agree to deliver the recordings subject to the Protective Order currently in effect in this 

proceeding.  EKT drafted an agreement that required CCSAO/CUB to agree to 

confidentiality without any ability to contest such a designation.   

Subsequent to the filing of CCSAO/CUB’s application for subpoena, EKT did 

provide the attached confidentiality agreement with a right to challenge a confidentiality 

designation, but as noted above, EKT is proposing that any remedy be heard in the 

Chancery Division in the Circuit Court of Cook County, not at the ICC.  Such a 

proposition is unduly burdensome.  CCSAO/CUB would have to draft a complaint, file 

the complaint in the Chancery division, have it assigned to a Chancery judge, and finally 

have it set for a court date.    Such a procedure is no remedy in light of the fact that this 

Commission is authorized to handle such disputes.  In fact, the Chancery judge may even 

decide that hearing the dispute is a usurpation of the Commission’s authority and direct to 

the parties to the Commission’s forum.    
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EKT claims that CCSAO/CUB should have waited to continue negotiations.  

CCSAO/CUB did wait a month for Nicor, the party with which EKT had a direct 

business relationship, to obtain the recordings.  It was reasonable to wait for Nicor.  

Further, CCSAO/CUB also discussed with EKT for at least an additional week ways of 

obtaining the recordings.  Given EKT’s confidentiality agreement, and the myriad of 

insurmountable problems in the agreement, CCSAO/CUB filed the subpoena.  Lastly, 

CCSAO/CUB has never rebuffed continuing negotiations.  However, EKT did inform 

CCSAO/CUB that it considered itself neither a party to this proceeding nor subject to the 

Commission’s jurisdiction. 

Since EKT is an out-of-state corporation, outside of obtaining the recordings from 

Nicor, CCSAO/CUB had no other legal means to obtain the recordings except through a 

subpoena.  Any continued negotiations between EKT and CCSAO/CUB would simply be 

at the whim of EKT. 

Since EKT’s June 3, 2004 filing, the CCSAO provided a detailed overview of its 

concerns to counsel for EKT.   We are open to some level of confidentiality provisions 

and we have previously in this docket agreed to a confidentiality process with Nicor.  

That having been said, we have yet to reach agreement with EKT.  Further, if EKT 

desires protection for the documents they have the option of producing the documents 

and relevant materials and request a protective order under the ICC’s rules. 

 
2. CCSAO/CUB appropriately filed its application for a subpoena.   

The Commission rules require less formal procedures to obtain documents.  83 Ill. 

Admin. Code 200.340.  As previously shown, CCSAO/CUB complied with this rule by 

seeking the recordings initially through Nicor.  CCSAO/CUB could not propound 
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discovery requests to EKT as a nonparty.   CCSAO/CUB also had discussions directly 

with EKT.  However, during these discussions, EKT made clear that it would not be 

subject to the Commission’s jurisdiction.   

EKT has not changed this position as evidenced by its filed objections.  EKT now 

argues that the confidentiality agreement will allow parties to contest confidentiality, but 

in the Cook County Circuit Court, not before the ALJs.  This concession is meaningless 

since EKT still objects to the jurisdiction of the Commission.  In sum, CCSAO/CUB has 

no reason to believe that negotiations for a confidentiality agreement will succeed.  

Therefore CCSAO/CUB continue to request that Nicor produce the recordings and EKT 

produce the recordings.  CCSAO/CUB completely satisfied the requirements for issuance 

of a subpoena.  83 Ill. Admin. Code  200.380 (c).     

3.  CCSAO/CUB’s Subpoena is not unreasonable or oppressive. 

EKT argues that CCSAO/CUB’s application is unreasonable and oppressive 

because it is a blanket request for recordings and documents.  EKT Objection at 8.  This 

is not true.  We are asking for the documents provided to the SEC.  At the outset, it is 

unreasonable to argue that CCSAO/CUB’s application for subpoena is unreasonable and 

oppressive with documents already provided to the SEC.  With respect to the additional 

category of documents, those relevant to the Gas Cost Performance Program (“GCPP”) 

review, EKT should make a good faith effort to produce documents related to this case.  

In any event, they should not use their objections to the broader category of documents 

(those related to this case) as an excuse not to produce the first set of documents already 

produced to the SEC.  However, as EKT admits, EKT has had discussions with 

CCSAO/CUB concerning the documents that are being requested.  So EKT knows that 
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CCSAO/CUB is not asking for materials beyond those that have been the subject of 

negotiations of EKT’s proposed confidentiality agreement.   

In addition, since Nicor and CCSAO/CUB do not know exactly what documents 

EKT has in its possession, it not unreasonable to request all documents and recordings 

relating to EKT’s dealings with Nicor during the operation of the GCPP.   EKT does not 

have to determine “relevancy”.  EKT simply has to produce all documents that were 

generated between EKT and Nicor during the time EKT provided consulting services to 

Nicor under contract concerning the GCPP.  Accordingly, CCSAO/CUB’s subpoena is 

not oppressive or unreasonable. 

4.  EKT is subject to the Commission’s jurisdiction   
 
EKT makes a jurisdiction argument, but EKT’s argument is unsupported by any 

law or facts.  EKT can be made subject to the Commission’s jurisdiction pursuant to the 

Commission’s rules on subpoenas, Section 200.380.  83 Ill. Admin. Code Part 200, 

Section 200.380.  See also Section 200.360.  The subpoena for deposition in this case is 

the method chosen to obtain the documents in this case.   A subpoena for deposition 

allows a party to obtain documents in lieu of deposition.  In discussing depositions and 

requests for discovery or inspection of documents, the Commission’s rules in Section 

200.360(c) cite the Illinois Code of Civil Procedure [735 ILCS 5] and the Rules of the 

Illinois Supreme Court [S.Ct. Rules].  Further, Illinois Supreme Court Rules 203 and 204 

provide for where depositions may be taken and compelling the appearance of a 

deponent.  Il. S. Ct. Rule 203, 204.  Rule 204 gives the court the authority to compel 

discovery from a nonparty through the issuance of a subpoena.  Lee v. Hyster Company, 

156 Ill. App. 3d 214, 217 (1st Dist. 1987).  The question then becomes where the 
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deposition of a witness may take place geographically.  Id.  We recognize since EKT is in 

Texas, the deposition will have to take place in Texas, in the county in which they are 

present, and we will have to perfect the enforcement of the subpoena in Texas. 

CONCLUSION 
 
 For all the foregoing reasons, CCSAO/CUB respectfully request that the ALJs: 

(1) reject EKT’s objections; (2) rule that CCSAO/CUB’s Subpoena should be issued; and 

(3) hold the actual issuance of the subpoena in abeyance at this time.
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Respectfully submitted, 

RICHARD A. DEVINE 
Cook County State’s Attorney 
 
 
 
By:_________________________ 
 
 
ROBERT J. KELTER 
Director of Litigation 
Citizens Utility Board 
 
 
 
By:_________________________ 
 
Richard A. Devine 
Cook County State’s Attorney 
 
Marie D. Spicuzza, Assistant State’s Attorney 
Deputy Supervisor, Environment & Energy Division 
28 N. Clark, 3d Floor 
Chicago, Illinois  60602 
312-603-8600, 312-345-2217(fax) 
mspicuz@cookcountygov.com
 
Robert J. Kelter 
Director of Litigation 
Citizens Utility Board 
208 S. LaSalle Street, Suite 1760 
Chicago, Illinois 60604 
312-263-4282, 312-263-4329 (fax) 
rkelter@citizensutilityboard.org

 
Dated:  June 11, 2004
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STATE OF ILLINOIS   ) 

    )     SS. 
    )  

COUNTY OF COOK     ) 
 
 

VERIFICATION
 
MARIE D. SPICUZZA, being first duly sworn on oath, states that she is an Assistant 
State’s Attorney, that she has read the attached document, and that the facts therein are 
true to the best of her knowledge, information, and belief.  
 
 
 
 
 

 
Marie D. Spicuzza 
Assistant State’s Attorney 

 
 
 
 
 
 
SUBSCRIBED AND SWORN TO 
BEFORE ME THIS 11th DAY OF 
JUNE 2004. 
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STATE OF ILLINOIS   ) 
    )     SS. 
    )  

COUNTY OF COOK     ) 
 

VERIFICATION
 
 I, Robert J. Kelter, Director of Litigation for the Citizens Utility Board, do hereby 

verify that the contents of the above document are true and correct to the best of my 

knowledge.   

 
       ______________________ 
       Robert J. Kelter 
       Director of Litigation 
       CITIZENS UTILITY BOARD 
 
 
Notarized this 11th day of June 2004.   
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