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 The Staff of the Illinois Commerce Commission (“Staff”), by and through its 

counsel, pursuant to Section 200.800 of the Commission’s Rules of Practice (83 Ill. 

Adm. Code 200.800), respectfully submits its Initial Brief in the above-captioned matter. 

 

I. OVERVIEW 

 The issues presented to the Commission for determination in this proceeding are 

straight-forward.  First, whether the City of Naperville (“City” or “Naperville”) possesses 

sufficient financial, technical, and managerial capabilities to obtain certificates under 

Sections 13-403, 13-404, and 13-405 of the Illinois Public Utilities Act (“PUA”).  Second, 

whether the Commission should grant Naperville’s request for a waiver of Code Parts 

710 and 735.180 of the Commission’s rules.  Third, whether the Commission should 

impose the  conditions proposed by the Illinois Telecommunications Association (“ITA”) 

on any Certificates of Service Authority that the Commission may grant Naperville.   
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Staff recommends that the Commission grant Naperville the Certificates of 

Service Authority it requests because the evidentiary record demonstrates (and all 

parties agree) that Naperville has met the PUA’s certification requirements.  Staff also 

recommends that the Commission grant Naperville the routine waivers it seeks from 

Code Parts 710 and 735.180 of the Commission’s rules because the waivers will reduce 

the economic burden of regulation on Naperville, are consistent with past Commission 

practice, and are supported by the record.  Finally, Staff recommends that that the 

Commission reject the conditions the ITA seeks to append to the Certificates of Service 

Authority because the conditions are (i) based on unbridled speculation, not evidence, 

(ii) not relevant and material to this proceeding under the plain language of the PUA, 

and (iii) in some cases, contrary to the plain language of the Commission’s rules. 

 

II. Procedural History and Summary of Parties Positions 

On December 23, 2003, Naperville filed an application to obtain certificates of 

service authority as a facilities-based and resold local exchange and interexchange 

carrier under Sections 13-403, 13-404, and 13-405 of the PUA.  Naperville seeks to 

provide local exchange telecommunications service within certain exchanges currently 

served by Illinois Bell Telephone Company d/b/a SBC Illinois (“SBC Illinois”) within 

portions of Will and DuPage Counties, and interexchange telecommunications services 

within the State of Illinois.  Naperville also requested a waiver of Code Part 710 and 

Section 735.180 of Code Part 735 of the Commission’s rules. 

 On January 14, 2004, Naperville submitted the written testimony of Donald 

Carlsen in support of its application.  On that same day, the ITA filed its petition to 
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intervene in this proceeding, which the Administrative Law Judge granted on February 

19, 2004.   

 On March 19, 2004, the ITA filed the written testimony of Mr. Douglas Dougherty, 

which included eleven attachments.  Citing the ITA’s apparent concerns with municipal 

entry into Illinois’ telecommunications market, Mr. Dougherty requests that Naperville (i) 

voluntarily limit its certification application to Section 13-405 and only seek to offer 

“facilities-based data local exchange telecommunication services” within its corporate 

boundaries, (ii) comply with Commission rules set forth in Code Parts 710, 711, 712, 

791, and 792, and (iii) develop “costs of service studies [that] include all costs that are 

incurred by?[sic] telecommunications carriers (by means of imputation or otherwise) that 

the City of Naperville is” allegedly “relieved from because of its status as a municipality”.  

ITA Ex. 1, at 4, 11-12, 25-26.  If Naperville refuses to agree to these conditions, then 

Mr. Dougherty asks that the Commission involuntarily impose those conditions on the 

city.  Id.  

On April 7, 2004, Staff submitted the written testimony of Mr. Mark Hanson.  Mr. 

Hanson opines that Naperville has the requisite financial, technical, and managerial 

capabilities to obtain certification under Sections 13-403, 13-404, and 13-405 of the 

PUA.  Staff Ex. 1.0 (Hanson), at 4.  Mr. Hanson notes that the ITA offered no testimony 

disputing that Naperville has met the requisite statutory requirements to obtain 

certification.  Id. at 4-5.  Mr. Hanson recommends that the Commission grant 

Naperville’s request for a waiver from Code Part 710 and Section 735.180 of Code Part 

735 of the Commission’s rules because the Commission has as a matter of practice 

granted such waivers to newly-certificated competitive carriers to reduce the economic 
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burden of regulation and there is no evidence to treat Naperville differently from other 

competitive carriers.  Id. at 8-10.  Mr. Hanson also opines that the ITA’s proposed 

conditions are unnecessary and inapplicable to Naperville because Naperville will only 

be providing competitive telecommunications services and Code Parts 711, 712, 791, 

and 792 of the Commissions rules only apply to local exchange carriers that provide 

both competitive and non-competitive telecommunications services.  Id. at 6-10.  Mr. 

Hanson states that the ITA’s concerns with municipal entry should be directed to the 

General Assembly given the limited nature of a Commission certification proceeding 

under the PUA.  Id. at 10. 

 On April 19, 2004, Naperville filed the written rebuttal testimony of Mr. Carlsen, 

which concurred with the testimony of Staff witness Hanson and responded to and 

discounted the testimony of the ITA.  Naperville Ex. 7.  In particular, Mr. Carlsen states 

that Naperville will only provide competitive telecommunications, which, in turn, makes 

Code Parts 711, 712, 791, and 792 of the Commission’s rules inapplicable.  Id. at 1-2.  

In response to the ITA’s claim that the Commission deny Naperville’s waiver request 

from Code Part 710 of the Commission’s rules, Mr. Carlsen explains that “the City is 

required to maintain its accounting records according to generally accepted accounting 

principles” (“GAAP”) as opposed to the Uniform System of Accounts required by Code 

Part 710 and compliance with that Code Part “would be unnecessarily burdensome.”  Id. 

at 2.  In addition, Mr. Carlsen states that Naperville’s existing GAAP accounting 

procedures for its electric utility operations “has received a Certificate of Achievement 

for Excellence in Financial Reporting from the Government Finance Officers 

Association, for the past nine years.”  Id.   
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Finally, Mr. Carlsen responded to ITA’s recommendation that the Commission 

grant Naperville a certificate of service authority under Section 13-405 of the PUA to 

provide facilities-based data local exchange telecommunications services because the 

city only seeks to offer such services only to itself and other governmental entities 

located within Naperville’s corporate boundaries.  ITA Ex. 1. at 11-12.  Mr. Carlsen 

states that the ITA is incorrect that the City only seeks to provide telecommunications 

services to itself and other governmental entities located within Naperville’s city limits.  

Id. at 3-4.  In fact, Mr. Carlsen explains that Naperville intends to service two school 

districts and other governmental entities that are located within and beyond Naperville’s 

corporate boundaries.  Id.  at 4.  Moreover, Mr. Carlsen states that the scope of local 

exchange and interexchange service authority it seeks is reasonable and the ITA’s 

recommendation of affording Naperville only limited authority “wouldn’t make economic 

or competitive sense” in that the city would have to engage in “piecemeal expansion” 

efforts to serve new geographic areas and provide new telecommunications services.  

Id. at 4-5.  

On April 27, 2004, Staff filed a motion to strike certain portions of the pre-filed 

testimony of ITA witness Dougherty.  On April 28, 2004, the Administrative Law Judge 

entered an order setting a schedule for the ITA and Naperville to file responses to 

Staff’s motion and Staff to file a reply to the other parties’ responses.  Naperville filed a 

response in support of Staff’s motion, while the ITA file a response in opposition to 

Staff’s motion, to which Staff later filed a reply.  On May 5, 2004, the Administrative Law 

Judge entered an order stating that Staff’s motion would be taken with the case. 
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On May 6, 2004, the Administrative Law Judge convened the matter for hearing.  

The Administrative Law Judge made a ruling from the bench denying Staff’s motion to 

strike, but stated that attachment 11 to the ITA’s testimony would “not be treated as 

probative or anything in this case.”  Tr. at 81 (lines 19-20), 87 (lines 4-22), 186 (lines 16-

22).  At hearing, the Administrative Law Judge admitted into evidence the pre-filed 

testimony of Naperville witness Carlsen, ITA witness Dougherty, and Staff witness 

Hanson, and those witnesses were available for cross-examination by the parties.  On 

May 7, 2004, the Administrative Law Judge entered an order marking the matter as 

“Heard and Taken.”                  

 

III. ARGUMENT 

A. The Commission Should Grant Naperville Its Requested Certificates of 
Service Because The Record Demonstrates and all Parties Agree That 
Naperville Has Met The Statutory Certification Requirements 
 

 The first issue in this proceeding is whether Naperville has met the certification 

requirements set forth in Sections 13-403, 13-404, and 13-405 of the PUA.  220 ILCs 

5/13-403, 5/13-404, 5/13-405.  As shown below, the Commission should grant 

Naperville the certificates it requests because all the parties agree that the municipality 

has met the statutory certification requirements.     

Sections 13-403, 13-404, and 13-405 all provide in relevant part that the 

Commission “shall approve” an application for a certificate “upon a showing by the 

applicant and a finding by the Commission, after notice and hearing that the applicant 

possesses sufficient technical, financial, and managerial resources and abilities” to 
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provide the telecommunications service for which a certificate is sought.  220 ILCS 

5/13-403, 5-13-404, and 5/13-405 (emphasis added).   

 As a creature of statute, the Commission has no general powers except those 

expressly conferred by the legislature.  Business and Professional People for the Public 

Interest v. Illinois Commerce Comm’n, 136 Ill. 2d 192, 244, 555 N.E.2d 693, 716-17 (Ill. 

1990) (stating that the Commission is a statutory creature and must find within the 

statute the authority it claims; agency has no general or common law powers).   

Accordingly, the certification criteria set forth in Sections 13-403, 13-404, and 13-

405 are mandatory (“Shall”) and exclusive and if an applicant meets the certification 

criteria, the Commission should grant the certification.  Illinois Independent Telephone 

Ass’n v. Illinois Commerce Comm’n, 183 Ill. App. 3d 220, 237, 539 N.E.2d 717, 726-27 

(4th Dist. 1988); Ameritech Communications of Illinois, Docket No. 95-0443, 1997 Ill. 

PUC LEXIS 123, at *48-50 (Order entered March 26, 1997) (“Ameritech Order”) (“This 

Commission has previously held that the criteria for certifications are exclusive; and if 

the applicant satisfies those criteria, the Commission should grant certification.”).  See 

Copley Press, Inc. v. Administrative Office of the Courts, 271 Ill. App. 3d 548, 553, 648 

N.E.2d 324, 327 (2nd Dist. 1995) (“when a statute enumerates certain items, that 

enumeration excludes all other items although there are no negative words of 

prohibition.”).   

As a result, Commission certification proceedings are confined to whether the 

applicant has or has not met the three statutory certification requirements found in the 

PUA.  Illinois Independent Telephone Ass’n, 183 Ill. App. 3d at 236-37, 539 N.E.2d at 

726-27 (“The criteria for granting certificates of interexchange service authority are 
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plainly and unambiguously stated in Section 13-403, which provides such certificates 

are to be issued only on the basis stated therein.”) (emphasis in original); Ameritech 

Order, 1997 Ill. PUC LEXIS 123, at *49 (same, except that minimum certification criteria 

are also exhaustive for Section 13-404 and 13-405 applications).  Accord KNTN 

Communications, Inc., Docket No. 96-0587, 1997 Ill. PUC LEXIS 869, at *8 (Order 

entered December 17, 1997) (“KNTN Order”), citing 220 ILCS 5/13-403, 5/13-404, and 

5/13-405 (stating that with the passage of the Universal Telephone Service Protection 

Law “new entrants [into Illinois’ telecommunications market] would only be required to 

show that they possessed ‘sufficient technical, financial, and managerial resources and 

abilities’ to provide telecommunications services for which they sought certificates.”). 

In this proceeding, all parties have filed testimony addressing the above-noted 

certification requirements.  Naperville submitted testimony demonstrating its compliance 

with the statutory certification requirements.  See Naperville Exs. 1 (Carlsen Direct) and 

7 (Carlsen Rebuttal).  Similarly, Staff witness, Mr. Hanson, testified that, in his opinion, 

Naperville “has supported its petition with information verifying supporting its technical 

expertise, its management background, and its financial resources” demonstrating “the 

fitness of the applicant to be granted the certificates it seeks.”  Staff Ex. 1.0, at 4.   

Moreover, ITA witness Mr. Dougherty does not dispute the fact that Naperville 

has met the statutory requirements necessary to obtain certification from the 

Commission.  To the contrary, Mr. Dougherty testified that Naperville is “financially 

strong and [has] the ability to support or subsidize its foray into the telecommunications 

business.”  ITA Ex. 1, at 19.  And, at the evidentiary hearing, Mr. Dougherty testified as 

follows: 
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Q. And so if we could just summarize, its fair to say that you’re 
not disputing that Naperville has the technical, managerial 
and financial capabilities to offer telephone service and 
obtain a certificate from this Commission? 

 
A. That is correct.  (Tr. at 91.) 

 

In short, there is no contested issue between the parties regarding whether 

Naperville meets the statutory criteria to obtain the certificates under Sections 13-403, 

13-404, and 13-405 of the PUA.  Therefore, Staff recommends that the Commission 

approve Naperville’s application and grant the requested certificates. 

 

B. The Commission Should Grant Naperville’s Waiver Requests 
Because The Waivers Will Reduce The Economic Burdens of 
Regulation On Naperville, Are Consistent With Commission Practice, 
And Are Supported By The Record 

 

The second issue the Commission must consider is whether to grant Naperville’s 

request for a waiver from Code Parts 710 and Section 735.180 of Code Part 735 of the 

Commission’s rules.  Staff offered testimony in support of Naperville’s waiver requests.  

Staff Ex. 1, at 8.  The ITA, on the other hand, objects to Naperville’s Code Part 710 

waiver request because it claims that the municipality has failed to properly maintain 

accounts for the city’s electric utility.  ITA Ex. 1 at 17, 21.  As shown below, the 

Commission should grant Naperville’s Code Part 710 waiver request because (i) the 

Commission has as a matter of practice granted these waivers to newly-certificated 

competitive carriers using generally accepted accounting principles (GAAP) to reduce 

the economic burden of regulation, (ii) Naperville refuted the ITA’s objection in its 

rebuttal testimony, which was not challenged by the ITA, and (iii) the Illinois Municipal 
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Code requires Naperville to use GAAP when maintaining accounts for its governmental 

and public utility operations.  Moreover, since no party objects to Naperville’s waiver 

request from Section 735.180 of Code Part 735 of the Commission’s rules, the 

Commission should grant the waiver request based on the undisputed record. 

Section 13-402 of the PUA authorizes the Commission to waive the application of 

its rules to an entity seeking a Certificate of Interexchange Authority if the Commission 

finds that such a waiver will reduce the economic burdens of regulation and is not 

inconsistent with other provisions of Article XIII of the PUA.  220 ILCS 5/13-402.  As 

explained by Staff witness Hanson, Code Part 710 “deals with a Uniform System of 

Accounts,” which “is a specialized form of accounting developed for the 

telecommunications industry” and utilized primarily by “incumbent local exchange 

carriers” and that “[m]ost competitive carriers do not maintain accounting records under 

the Uniform System of Accounts.”  Staff Ex. 1.0, at 7-8.   

In addition, as articulated by Mr. Hanson and confirmed by past Commission 

orders, it has been the Commission’s established practice to routinely grant waivers 

from Part 710 (and Section 735.180 of Code Part 735) to both private 

telecommunications carriers and municipalities certificated as telecommunications 

carriers.1  Staff Ex. 1.0, at 7-8.  The Commission has allowed those competitive carriers 

to use Generally Accepted Accounting Principles because it reduces the economic 

burden of regulation and is consistent with both the PUA and the purpose of Article XIII 

of the PUA.  Id. 

                                            
1 See e.g., Granite Telecommunications, LLC, Docket No. 03-0489, 2003 Ill. PUC. LEXIS 990, at *5-6, 9 
(Order entered December 3, 2003) (private telecommunications carrier granted a waiver from Part 710 
when using GAAP accounting procedures); City of Rock Falls, Docket No. 98-0325, 1998 Ill. PUC LEXIS 
1091, at *11-12 (municipality granted a Code Part 710 waiver when using GAAP accounting procedures).    

 10



Moreover, it should be noted the Commission has granted Code Part 710 

waivers to every certificated municipality offering competitive telecommunication 

service.2  It is Staff’s position that the Commission should not depart from its past 

precedent and endeavor to go down a path that would treat Naperville differently from 

other private and municipal competitive carriers.  Staff will demonstrate below that the 

record does not support such a departure.   

As noted above, the ITA objects to Naperville’s Part 710 waiver request because 

it claims that Naperville has failed to properly maintain accounts for the city’s electric 

utility.  ITA Ex. 1, at 17, 21.  Contrary to the ITA’s claim, Staff witness Hanson found no 

such deficiency with Naperville’s accounting practices and stated that he saw “no 

reason why the Commission should impose this requirement upon Naperville.”  Staff Ex. 

1.0, at 8.  In addition, Naperville witness Carlsen countered the ITA’s claim in his pre-

filed rebuttal testimony by stating that “the City is required to maintain its accounting 

records according to generally accepted accounting principles” (“GAAP”) as opposed to 

the Uniform System of Accounts required by Code Part 710 and its accounting 

procedures for its electric utility operations have “received a Certificate of Achievement 

for Excellence in Financial Reporting from the Government Finance Officers 

Association, for the past nine years.”  Naperville Ex. 7, at 2.  And, Mr. Carlsen stated 

that requiring Naperville to comply with Code Part 710 “would be unnecessarily 

burdensome.”  Id.   

                                            
2 City of Rock Falls, supra note 1; City of Rochelle, Docket No. 98-0263, 1998 Ill. PUC LEXIS 644, at *9 
(Order entered July 22, 1998) (same); City of Springfield, Docket No. 98-0351, 1998 Ill. PUC LEXIS 970, 
at *10 (Order entered November 5, 1998) (same); City of Princeton, Docket No. 99-0020, 1999 Ill. PUC 
LEXIS 372, at *12 (Order entered May 19, 1999) (same); City of St. Charles, Docket No. 99-0062, 1999 
Ill. PUC LEXIS 419, at *12 (Order entered June 3, 1999) (same); City of Batavia, Docket No. 00-0588, 
2001 Ill. PUC LEXIS 670, at *5-6 (Order entered May 23, 2001) (same); City of Geneva, Docket No. 02-
0655, 2003 Ill. PUC LEXIS 134, at *4 (Order entered February 5, 2003).    
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Although the ITA had ample opportunity to rebut the city’s evidence at the 

evidentiary hearing held in this proceeding, the ITA neither challenged Mr. Carlsen’s 

rebuttal testimony to the ITA’s factual claim on cross-examination, nor offered additional 

evidence through its direct or redirect examination of ITA witness Dougherty to support 

its claim.  As a result, Naperville completely refuted the ITA’s factual claim, which, in 

turn, means that there is no factual basis upon which the Commission should deny 

Naperville’s Code Part 710 request. 

A final reason why the Commission should grant Naperville’s waiver request is 

that the evidence in the record indicates that a grant of waiver will reduce unnecessary  

economic burdens of regulation upon the municipality.  First, the record is devoid of any  

evidence disputing the testimonies of Staff witness Hanson and Naperville witness 

Carlsen that imposition of this Code Part on the city will result in an undue economic 

regulatory burden.  Consequently, the Commission should accept as fact this unrefuted 

testimony and find that imposition of Code Part 710 on the City of Naperville would 

create an unnecessary regulatory burden.  

Second, Naperville’s obligations under the Municipal Code to maintain all of its 

accounts under GAAP supports Mr. Carlsen’s claim that an additional obligation to 

comply with Code Part 710 would be “unnecessarily burdensome.”  Naperville Ex. 7, at 

2.  The Illinois Municipal Auditing Law, which is part of the Illinois Municipal Code, 

requires Naperville to maintain all of its funds and accounts in accordance with GAAP, 

including funds or accounts for each of its municipally-owned or operated public utilities.  

See 65 ILCS 5/8-8-5 (describing the contents of annual audit reports and requiring the 

use of generally accepted accounting principles for “each fund of the municipality”); 65 
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ILCS 5/8-8-3 (requiring municipalities “owning or operating any type of public utility” to 

conduct an annual audit).   

The Municipal Code also requires the municipality to “keep the accounts for each 

public utility distinct from other municipal accounts and in such manner as to show the 

true and complete financial results of municipal ownership” (65 ILCS 5/11-117-13), and 

annually file with the State Comptroller and make public an audited annual report of its 

municipally-owned or operated public utilities.  65 ILCS 5/8-8-3 (requiring municipalities 

“owning or operating any type of public utility” to conduct an annual audit and make 

such audit a public record); 65 ILCS 5/8-8-7 (requiring municipalities to file one copy of 

its annual audit report with the Comptroller, which the Comptroller may reject for failing 

to comply with The Illinois Municipal Auditing Law).  In short, given Naperville’s 

obligations under the Municipal Code and the presumption that public servants will 

adhere to their statutory obligation, the Commission should not impose the additional 

and redundant obligation on Naperville to comply with Code Part 710.   

 

C. The Commission Should Reject The Conditions The ITA Proposes To 
Append To Any Of The Certifications Of Service Authority Granted 
To Naperville 

 
The ITA requests that Naperville either voluntarily, or by Commission order, (i) 

limit its certification application to Section 13-405 and only seek to offer “facilities-based 

data local exchange telecommunication services” within its corporate boundaries, (ii) 

comply with Commission rules set forth in Code Parts 710, 711, 712, 791, and 792, and 

(iii) develop “costs of service studies [that] include all costs that are incurred by 

telecommunications carriers (by means of imputation or otherwise) that the City of 
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Naperville is” allegedly “relieved from because of its status as a municipality.”  ITA Ex. 1 

4, 11-12, 25-26.  The ITA seeks the imposition of these conditions notwithstanding the 

ITA’s acknowledgement that the Commission has granted broad Certificate Authority to 

“other telecommunications carriers” (presumably, carriers that are either ITA members 

or are open to ITA membership).  Id.  As discussed below, the ITA’s recommendations 

stem from its unfounded devotion to the policy argument that municipalities, like 

Naperville, are entering Illinois’ telecommunication market with unfair advantages over 

private telecommunications carriers because of their municipal status.  

 

1. The ITA’s proposed conditions are unsupported by record 
evidence and contrary to the plain language of the PUA’s 
certification standards. 

 
As a threshold matter, the ITA fails to support its proposed conditions with record 

evidence.  The ITA explains that it seeks limiting conditions on Naperville’s certification 

because: “[T]he ITA has the right and the obligation to its member companies to 

advocate that when the City of Naperville makes the decision to provide services to 

other end users, that they be required to do so in a manner that ensures a level 

competitive playing field and fair competition.”  ITA Ex. 1, at 15.  The Staff has no 

quarrel with what the ITA believes to be its obligations to its members.  Staff takes 

exception to the ITA’s attempt to confuse its perceived obligations to its members with 

the Commission’s distinct and separate duties and obligations under the PUA.   

In the name of pursuing a "level playing field," the ITA recommends that the 

Commission treat Naperville differently then the Commission has treated ITA member 

carriers, despite the fact that the ITA failed to “identify any deficiencies with the City’s 
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application for certificates of service authority with respect to the statutory requirements 

necessary to receive certificates from the Commission.”  Staff Ex. 1.0, at 4-5.  In fact, 

the ITA proposals to limit Naperville’s certification are based upon nothing more than 

speculation.  This is apparent from the ITA’s choice of language in its pre-filed 

testimony.   

For example, regarding the alleged potential of cross-subsidization of competitive 

services by non-competitive services, ITA witness, Mr. Dougherty, testified that  “it 

would appear that the City . . . would have the ability” to cross-subsidize . . ..”  ITA Ex. 1, 

at 4.  Likewise, Mr. Dougherty testified that: “In my opinion, unless the City of Naperville 

makes the commitments and the Commission imposes the conditions that will be 

outlined in my testimony, in all likelihood, there would be fewer companies doing 

business in Naperville in the future in light of the uneven competitive playing field.”  Id., 

at 6.   

Taken together, these statements demonstrate that the ITA has provided this 

Commission with no evidence that Naperville has engaged in or intends to engage in 

any prohibited anti-competitive conduct.  Rather, the ITA argues for limiting conditions 

based on its unsubstantiated presumptions that Naperville will act in a prohibited anti-

competitive manner.  The ITA has simply failed to provide this Commission with any 

evidence to suggest that such anti-competitive conduct will occur. The Commission 

should not abandon long established Commission precedents on such a speculative 

basis.   

As Staff pointed out above, the certification criteria set forth in Sections 13-403, 

13-404, and 13-405 are exclusive and if an applicant meets the certification criteria, the 
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Commission should grant the certification.  As the court in Illinois Independent 

Telephone Association and past Commission orders explained, by the plain language of 

the PUA, the legislature has determined that certification of entities that meet the 

exclusive statutory criteria is in the public interest, regardless of other factors.  See 

Illinois Independent Telephone Ass’n, 183 Ill. App. 3d 236-37, 539 N.E.2d at 726-727; 

KNTN  Order, 1997 Ill. PUC LEXIS 869, at *8 (“The Commission has rejected attempts 

to address issues not clearly encompassed by the three statutory requirements for 

obtaining certification.”); Ameritech Order, 1997 Ill. PUC LEXIS 123, at *49 (“This 

Commission has previously held that the criteria for certification are exclusive; and if the 

applicant satisfies those criteria, the Commission should grant certification.”).   

Even so, it is Staff’s position that the Commission has the necessary authority to 

impose conditions on an applicant’s certificate of service authority when, based on a 

preponderance of record evidence, a condition is directly related to one or more of the 

three statutory certification requirements and the applicant’s past or present conduct 

demonstrates that without adherence to the condition or conditions the applicant would 

otherwise not meet one or more of the certification standards.  See KNTN Order, 1997 

Ill. PUC LEXIS 869, at *8-9 citing Ameritech Order, 1997 Ill. PUC LEXIS 123, at *49-50 

(“The evidence obtained by such an inquiry has to amount to more than speculation of 

potential violations of the law before this Commission will consider denying an 

applicant’s entry into the Illinois marketplace.  This Commission has previously rejected 

an attempt to condition or restrict an applicant’s certificate based on intervenors’ 

[speculative] concerns about an applicant’s potential for anticompetitive conduct.”). 
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The ITA, however, cannot avail itself of the Commission’s authority to condition 

the certificates Naperville seeks in this matter  because no party disputes the fact that 

Naperville has, in its petition, already met the three statutory certification requirements.  

The ITA, moreover, has failed to explain how its testimony or proposed conditions are 

germane to whether Naperville has or has not met those certification requirements.  If 

the ITA is concerned that Naperville is engaging in prohibited anti-competitive conduct, 

the ITA is always free to utilize the “fast-track” complaint procedures as provided for 

under the PUA.  See e.g., 220 ILCS 5/13-514 (Prohibits anticompetitive conduct in any 

telecommunications market.); Ameritech Order, at *49-50 (“Moreover, the arguments 

set forth by AT&T, MCI and TCG in support of their concerns about ACII’s potential for 

anticompetitive conduct are based on speculation and are not supported by evidence in 

the record.  Anticompetitive behavior . . . can be addressed through the complaint 

process if it occurs.”).   

Again, the Commission should not abandon long-established Commission 

precedent based solely upon mere speculation from the ITA that Naperville will act in 

the future in a prohibited anti-competitive manner.  Although Staff urges the 

Commission to ignore the ITA’s proposed limiting conditions as a general matter for all 

of the reasons articulated immediately above, Staff will address the ITA’s specific 

proposed conditions below.   

 
2. The ITA’s proposed geographic and service-related conditions 

are based on erroneous facts and contrary to Commission 
practice. 

 
The Commission should reject the ITA’s recommendation that Naperville be 

granted a certificate of service authority to provide “facilities-based local exchange 
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service” only within its municipal boundaries because the ITA failed to provide the 

Commission with any evidentiary support for its recommendation and the ITA’s 

recommendation is contrary to long-standing Commission practice.   

The ITA’s recommendation is based on the ITA’s factual claim that Naperville 

itself “has demonstrated that it has no present plans to provide services other than local 

exchange data services to itself and selected other governmental entities within the City 

of Naperville.”  ITA Ex. 1.0, at 11.  Staff finds this claim both puzzling and clearly 

erroneous.] 

First, ITA witness Mr. Dougherty testified (inconsistently) that Naperville seeks to 

offer facilities-based local exchange service beyond its municipal borders.  ITA Ex. 1.0, 

at 7.  Mr. Dougherty, moreover, points out that Naperville “acknowledges” that it seeks 

authority to provide local exchange service in geographic areas that are beyond the 

City’s municipal boundaries.  ITA Ex. 1.0, at 7, and Atts. 2 (ITA Data Request 1.13) and 

3 (ITA Data Request 1.14).  Naperville witness Mr. Carlsen, moreover, expressly 

testified that Naperville seeks to provide both telecommunications and data local 

exchange services to two school districts and other governmental entities that have 

facilities located both inside and beyond the Naperville’s corporate boundaries.  

Naperville Ex. 7, at 4; Tr. 49.   

The ITA‘s geographic restriction recommendation is also contrary to Commission 

practice.  In support of this recommendation, the ITA reasons that such restrictions 

“would alleviate the necessity to deal with what would be appropriate conditions for 

other types of telecommunications services for which there are no plans nor information 

available.”  ITA Ex. 1.0, at 13.   
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Past Commission orders, however, have rejected the ITA’s rationale for good 

reasons.3  First of all, the PUA and Commission procedures allow a carrier to begin 

serving new areas or to provide new services by amending and filing tariffs with the 

Commission.  See 220 ILCS 5/13-501 (requiring all telecommunications carriers to file 

tariffs concerning the services they plan to provide); 220 ILCS 5/13-502 (requiring 

carriers to classify the tariffed-services it plans to provide as competitive or non-

competitive telecommunications services); 83 Ill. Admin. Code Part 745 (Commission 

tariff filing rules); Illinois Independent Tel. Assoc. v. Illinois Commerce Commission, 183 

Ill. App. 3d at 240, 539 N.E.2d at 728.  After all, most certificated carriers do not usually 

make all of their services available immediately throughout their entire certificated 

service area.  Id. at 238, 539 N.E.2d at 727.  Rather, carriers generally expand their 

provisioning of services gradually over time on an exchange by exchange basis.  Id.  

Further, as the Fourth District Court of Appeals concluded: 

[I]f a new certificate of service authority would be required whenever a 
carrier sought to serve a new area or provide a new service, the tariff filing 
requirement would be largely duplicative and superfluous, for the ICC 
would already have virtually all of the information required to be included 
in the tariffs.   
 
183 Ill. App. 3d at 240, 539 N.E.2d at 728. 
 
As a result, since the PUA and the Commission’s rules render limiting 

conditions regarding the geographic scope and scope of potential services 

                                            
3 See e.g., MCI Telecommunications Corporation, Docket No. 83-0670, 1984 Ill. PUC LEXIS 20, at *22-25 
(Order entered June 27, 1984) (rejecting as “without merit” arguments made by the Illinois Consolidated 
Telephone Company and Illinois Independent Telephone Association (“IITA”) that “any certificate granted 
[to MCI] should be limited to the cities and services” the applicant presently seeks to serve) (emphasis 
added); U.S. Sprint Communications Company, Docket No. 88-0251, 1989 Ill. PUC LEXIS 487, at *4 
(rejecting the IITA’s argument that U.S. Sprint only be granted a certificate limited “to the geographic 
areas that US Sprint will actually service and to the services that U.S Sprint will actually provide” based 
on the Fourth District Appellate Court’s decision in Illinois Independent Telephone Association v. Illinois 
Commerce Commission). 
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Naperville may offer in the future unnecessary, Staff, consequently, recommends 

that the Commission ignore the ITA’s requests that such conditions be placed on 

Naperville’s certification. 

 

3. The ITA’s proposed condition that the Commission force 
Naperville to impute a rate of return comparable to private 
telecommunications carriers lacks evidentiary support. 

 
One of the ITA “level playing field” concerns, which prompted it to seek limiting 

conditions on Naperville’s certification, is the ITA’s fear that the rates the municipality 

will charge for competitive services “will not recover the economic costs of providing 

those services.”  ITA Ex. 1, at 15-16.  And, even if Naperville charges rates that cover 

its costs, those rates may only allow the municipality “to earn a rate of return of less 

than 1%”—a rate of return the ITA claims privately-owned telecommunications carriers 

“cannot compete with.”  Id. at 18-19.  As a result, the ITA requests that the Commission 

require Naperville to earn “a rate-of-return comparable to what is faced by competing 

telecommunications carriers[.]”  Id. at 16.  

As a factual matter, the ITA has offered no evidence that Naperville will charge 

rates for its telecommunications services that do not cover the costs of providing 

service.  In contrast, Naperville witness Carlsen responded to ITA Data Request 1.02 

that Naperville has not cross-subsidized or provided “any funding or financial support of 

any type of nature whatsoever to any of” its separate utility operating accounts or funds.  

ITA Data Request 1.02.  In addition, Mr. Carlsen stated in his pre-filed Direct Testimony 

that the city’s telecommunications operations would be solely funded by “user fees” 

Naperville will develop to recover operation, maintenance, replacement, and capital 
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costs.  Naperville Ex. 1, at 8.  The ITA, moreover, did not rebut Naperville’s factual 

claims at the evidentiary hearing.   

As a legal matter, Section 11-117-12 of the Illinois Municipal Code already 

requires Naperville to charge rates that are, among other things, “sufficient at least to 

bear all cost of maintenance and operation[.]”  65 ILCS 5/11-117-12.  In addition, 

Section 11-117-13 requires Naperville to “keep the accounts for each public utility 

distinct from other municipal accounts and in such manner as to show the true and 

complete financial results of municipal ownership.”  65 ILC 5/11-117-13.  These Illinois 

Municipal Code provisions, however place no affirmative obligation on Naperville to 

earn a “rate of return comparable to what is faced by competing telecommunications 

carriers.”   

In short, despite the ITA’s concerns, Naperville must charge rates that at least 

cover its costs, but it need not earn a rate of return equivalent to the private sector.  

Illinois law presumes that Naperville will comply with its legal obligation, as should this 

Commission.  Lyons v. Ryan, 210 Ill. 2d 529, 540, 780 N.E.2d 1098, 1105 (2002).  

Accordingly, the Commission should reject the ITA proposed rate of return imputation 

condition.   

4. The ITA’s proposed condition that the Commission require 
Naperville to impute certain taxes or fees into its rates is 
unnecessary as a matter of law. 

  
The ITA also requests, as part of its “level playing field” argument, that the 

Commission must impose other conditions on Naperville that impute costs only 

allegedly borne by private telecommunications carriers, such as “taxes or fees paid…for 

 21



access to streets, alleys and right-of-ways for poll attachments” and “income taxes and 

property taxes.”  ITA Ex. 1, at 22-23.  Staff disagrees for the following reasons. 

First, Section 11-117-13 of the Illinois Municipal Code already requires 

municipalities, such as Naperville, that operate utilities to account for “estimates of the 

amount of taxes that would be chargeable against each public utility if owned by a 

private corporation”, 65 ILCS 5/11-117-13, and it is presumed that Naperville will comply 

with the law.  Second, Public Act 92-526 eliminated the power of municipalities to 

impose and telecommunications carriers to pay, in Mr. Dougherty’s words, “fees 

paid…for access to streets, alleys and right-of-ways for poll attachments.”  See 35 ILCS 

635/20 and 635/30 as amended by § 90-15 of P.A. 92-526 (repealing municipal 

authority to impose fees for access to public right-of-ways; but preserving existing 

municipal franchise agreements with telecommunications carriers until the agreements 

sunset).  In lieu of municipal franchise fees for use of public right-of-ways, municipalities 

(other than Chicago) are able to assess a tax of up to 6% of the gross charge for 

telecommunications purchased by end users.  See 35 ILCS 636/5-10 and 636/5-15 

(authorizing municipalities to impose a tax on an end user’s gross charge for purchased 

telecommunications and establishing a maximum tax rate of 6% for municipalities with 

less than 500,000 people).   

In short, Naperville is already required by the Municipal Code to impute any taxes 

or fees it need not pay because of its municipal status in the city’s utility rates.  With 

respect to “taxes or fees” associated with public rights-of-way, however, there are no 

taxes or fees in which the Commission could require Naperville to impute because the 

General Assembly repealed the authority of municipalities to impose use taxes or fees 
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on private carriers.  Accordingly, the Commission should reject the ITA’s conditions as a 

matter of law.  

 

5. The ITA’s proposed conditions that the Commission require 
Naperville to comply with Code Parts 711, 712, 791, and 792 
should be rejected based on the record and the plain language 
of these Code Parts. 

 
The ITA also enumerated certain specific conditions Naperville should agree to 

and the Commission should impose if Naperville refuses: namely, that the municipality 

comply with Commission rules set forth in Code Parts 710, 711, 712, 791, and 792, and 

“should agree and should work with the Commission Staff to make certain that its cost 

of service studies include all costs that are incurred with other telecommunications 

carriers (by means of imputation or otherwise) that the City of Naperville is relieved from 

because of its status as a municipality.”  ITA Ex. 1 (Dougherty), at 25-26.  Staff, again, 

disagrees for the following reasons. 

First, the Commission must follow its own rules as written.  Springwood 

Associates v. Health Facilities Planning Bd., 269 Ill. App. 3d 944, 948, 646 N.E.2d 1374, 

1376 (4th Dist. 1995).  Code Part 711 only applies to telecommunications carriers with 

more than 35,000 subscriber access lines.  83 Ill. Admin. Code 711.5(b).  It is 

undisputed that Naperville will have less than 35,000 subscriber access lines.   

Code Part 712, on the other hand, applies to telecommunications carriers with 

less than 35,000 subscriber access lines, but “it does not apply to those tariffed 

activities that have been classified as competitive[.]”  83 Ill. Admin. Code 712.5(a), (b). It 

is also undisputed that Naperville will only provide competitive telecommunications 

service.   
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Code Parts 791 and 792, on the other hand, only apply to telecommunications 

carriers offering both competitive and non-competitive telecommunications service.  83 

Ill. Admin. Code 791.10; 83 Ill. Admin. Code 792.10.  It is undisputed that Naperville will 

only provide competitive telecommunication service.  See Staff Ex. 1.0, at 7 

(“[Naperville] would only be providing competitive telecommunications service”); ITA Ex. 

1, at 16 (describing Naperville’s telecommunications offering as competitive services); 

Naperville Ex. 7, at 2 (stating that Naperville will only provide competitive services).   

Consequently, the ITA’s recommendation that the Commission impose these 

Code Parts is contrary to the plain language of the rules.  And, a Commission decision 

to impose such rules on Naperville may constitute arbitrary and reversible Commission 

action, especially since the ITA did not request the Commission amend its rules under 

Section 5-145 of the Illinois Administrative Procedure Act (5 ILCS 100/5-145) nor did the 

Commission enter an order at the outset of this proceeding indicated that it would 

consider amending these Code Parts.  Springwood Assoc. v. Health Facilities Planning 

Bd., 269 Ill App. 3d 944, 948, 646 N.E.2d 1374, 1376 (4th Dist. 1995). 
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IV. CONCLUSION 

 

 WHEREFORE, for all the reasons set forth above, the Staff of the Illinois 

Commerce Commission respectfully requests that the Commission (i) grant Naperville 

the Certificates of Service Authority it seeks under Sections 13-403, 13-404, and 13-405 

of the Public Utilities Act, (ii) grant Naperville the waivers it seeks from Code Part 710 

and Section 735.180 of Code Part 735 of the Commission’s rules, and (iii) reject the 

conditions the ITA proposes to append to any of the Certificates of Service Authority 

that the Commission grants Naperville. 

 

      Respectfully submitted, 
 
      ___________________ 
 
  

Eric M. Madiar 
Michael J. Lannon 
Office of General Counsel 
Illinois Commerce Commission 
160 North LaSalle Street 
Suite C-800 
Chicago, Illinois 60601 
(312) 793-2877 
 

 
June 4, 2004 

Counsel for the Staff of the  
Illinois Commerce Commission 

 
 


