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VERIFIED REPLY IN SUPPORT OF  
AMENDED VERIFIED APPLICATION 

FOR SUBPOENA FOR DEPOSITION/SUBPOENA DUCES TECUM 

Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas” or the 

“Company”), by and through its attorneys, hereby replies to the Verified Objection filed by 

Entergy-Koch Trading, LP to Nicor Gas’ Amended Verified Application for Subpoena for 

Deposition/Subpoena Duces Tecum. 
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I. 
Introduction 

On or about April 13, 2004, Nicor Gas learned that EKT and one of its predecessors, an 

entity known as IMD Storage Transportation and Asset Management Company (“IMD”) 

(collectively, “IMD/EKT”), had recorded telephone calls with Nicor Gas related to the Gas Cost 

Performance Program (“GCPP”).  Based upon available information, Nicor Gas believes that 

these recordings relate to consulting services that IMD/EKT provided under contract to Nicor 

Gas concerning the GCPP.  In particular, Nicor Gas believes that these recordings and other 

documentary materials in IMD/EKT’s possession or control include information about strategies 

conceived of and recommended to Nicor Gas by IMD/EKT that were implemented and affected 

the GCPP’s results (the “IMD/EKT Strategies”). 

Nicor Gas is seeking a subpoena for recordings of these telephone calls and other 

documents and tangible things related to the GCPP and the consulting services provided by 

IMD/EKT for the period from 1999 through 2003.  Absent discovery of these materials, there 

can be no assurance that the parties have had a complete opportunity to educate themselves about 

the operation of the GCPP, which is the subject matter of this proceeding.   

EKT objects to the subpoena on three grounds.  EKT asserts that (1) the Commission 

lacks jurisdiction over it; (2) the Company’s application does not conform to the Commission’s 

Rules of Practice; and (3) the subpoena is unreasonable and oppressive in scope.  As shown 

below, each objection fails.   

First, EKT is subject to the Commission’s subpoena power, which extends to persons, 

documents, and tangible things containing relevant information to a Commission proceeding.  

Further, by arguing the merits of the Company’s subpoena application, rather than limiting its 

appearance to the jurisdictional question, EKT has waived any objection to the Commission’s 
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jurisdiction, including its subpoena power.  Second, EKT has not identified any non-conformity 

in the subpoena application.  Despite Nicor Gas’ repeated requests over the past six weeks, EKT 

has not produced the telephone recordings or other materials sought.  Thus, consistent with the 

Rules, a subpoena reasonably is required for Nicor Gas (and the other parties) to obtain the 

telephone recordings and related documents.  Moreover, the requested materials are well within 

the broad scope of discovery authorized under the Rules.  EKT’s assertion that the subpoena 

should be held hostage to private negotiations concerning the confidentiality of the requested 

materials is without merit.  The Commission, as need be, may provide a protective order on the 

motion of any person, including EKT.  Finally, it cannot be said that the information sought, 

which pertains directly to the GCPP and is limited to the 1999-2003 period, is unreasonable or 

oppressive.  Indeed, EKT previously produced much of this information to the U.S. Securities 

and Exchange Commission (“SEC”).  The reproduction of the telephone recordings in this 

proceeding would require no additional inquiry or investigation. 

II. 
Argument 

A. EKT Has Waived Any Objection To The Commission’s Jurisdiction 

The Commission is a creature of statute and its jurisdiction is determined by the 

legislature.  Bus. & Prof’l People for Pub. Interest v. Ill. Commerce Comm’n, 136 Ill. 2d 192, 

243-44, 555 N.E.2d 693, 716-17 (1989).  That jurisdiction is threefold and includes the agency’s 

authority over persons involved in its proceedings, its power to hear and determine causes of a 

general class of cases, and its power to act.  Id.  This proceeding, which was instituted under 

Sections 9-220 and 9-244 of the Illinois Public Utilities Act (the “Act”), is squarely within the 

Commission’s subject matter jurisdiction.  See 220 ILCS 5/9-220, 9-244.  Similarly, Section 10-

106 of the Act expressly provides the Commission the power to issue subpoenas to compel the 
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appearance of witnesses and the production of documents and other tangible things.  220 ILCS 

5/10-106; 83 Ill. Admin. Code § 200.380. 

EKT objects to the subpoena on the grounds of personal jurisdiction.  (V. Objection, pp. 

1-2).  Although EKT does not provide any argument or authority in support of this objection, 

EKT presumably takes this position because it is not a party of record to this proceeding at this 

time.  (See Objection, ¶ 1).  The Commission’s subpoena power, however, is not limited to 

parties to its proceedings but extends to any person possessing knowledge or documents and 

other tangible things that are relevant to an action pending which is conducted under any 

provision of the Act.  220 ILCS 10-106.  IMD/EKT contracted with Nicor Gas to provide 

consulting services related to the GCPP, which was operated and is subject to review in this 

proceeding under the provisions of the Act.  Further, as demonstrated below, the telephone 

recordings and other materials in EKT’s possession or control meet the minimal threshold for 

relevance in discovery under Illinois law. 

Additionally, EKT affirmatively has submitted itself to the Commission’s personal 

jurisdiction by appearing here and filing argument as to the merits of the Company’s application.  

It is hornbook law that an appearance for any purpose other than to contest jurisdiction waives 

any objection to the tribunal’s authority over the person appearing.  See, e.g., 735 ILCS 5/2-

301(a-5); In re Marriage of Snider, 305 Ill. App. 3d 697, 699, 712 N.E.2d 947, 948 (2d Dist. 

1999) (“A special appearance is waived when a party takes affirmative action dealing with 

substantive issues.”); Charles v. Gore, 248 Ill. App. 3d 441, 445-46, 618 N.E.2d 554, 557-58 (1st 

Dist. 1993) (noting that “[a] general appearance is any action taken in a lawsuit that is not strictly 

limited to an attack on in personam jurisdiction” and finding that party appeared generally and 

“waive[d] all objections to any defects of jurisdiction, process, or service” where he contested 

motion on its merits).  EKT has made such a waiver. 
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B. The Subpoena Application Complies With The Commission’s Rules 

Section 200.380 of the Rules of the Practice governs the issuance of subpoenas in 

Commission proceedings.  83 Ill. Admin. Code. § 200.380.  Section 200.380 requires an 

applicant to show that a subpoena reasonably is required to obtain information that reasonably is 

unavailable through less formal discovery mechanisms.  Id.  The rule further requires, in the case 

of a subpoena duces tecum, that the applicant specify the documents and tangible things being 

sought and the material or relevant facts to be proved by them.  Id. 

EKT asserts that the Company has failed to show that less formal discovery mechanisms 

are insufficient to obtain the telephone recordings and related documents sought by Nicor Gas.  

In particular, EKT asserts that the Company’s application is “premature,” while EKT, Nicor Gas, 

and certain other parties to this proceeding are engaged in discussions for the voluntary 

production of some or all of these materials.  Alternatively, EKT asserts that the Company has 

not specified the material and relevant facts to be proved through discovery of the recordings and 

other documents. 

On the first point, the facts do not support EKT’s position.  More than six weeks have 

passed since Nicor Gas learned that IMD/EKT had recorded telephone calls with the Company 

related to the GCPP and the IMD/EKT Strategies.  During this period, Nicor Gas’ informal 

requests have not resulted in EKT’s production of the telephone recordings and the related 

materials sought.  To the contrary, as acknowledged in EKT’s Verified Objection (at ¶¶ 4-18), 

Nicor Gas and the other parties to this proceeding are in the same position as they were on 

April 13, 2004.  They do not have the information sought and have no available source for such 

information other than EKT.  A subpoena reasonably is required. 
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EKT asks the Commission to deny Nicor Gas’ application, because EKT would be 

willing to produce at least some of the information sought if EKT were able to secure a 

confidentiality agreement with Nicor Gas and the other parties that EKT deems acceptable.  EKT 

asserts that “[t]here is no indication that the discussions ultimately will be unsuccessful if the 

parties continue to negotiate in good faith.”  (V. Objection, ¶ 22).  Thus, EKT asserts that it “has 

outlined a procedure through which the Recordings can be obtained,” to which the Commission 

should defer.  (V. Objection, ¶ 24). 

Nicor Gas and the other parties, however, cannot be assured of receiving the telephone 

recordings and related materials in a timely fashion, if at all, under EKT’s proposed approach.  

Because EKT alone controls these recordings and relevant materials, EKT’s “procedure” is by 

definition one-sided and subject to unilateral delay.  Certainly, it has not resulted in production 

of the requested materials to date.  More pointedly, evidentiary hearings in this matter already 

have been delayed—at great cost and expense to Nicor Gas and the other parties—by the belated 

disclosure that IMD/EKT had recorded telephone calls with Nicor Gas related to the GCPP.  This 

Commission should not sanction further delay, where EKT already has had a reasonable 

opportunity to disclose the relevant information.  To the extent confidentiality remains an issue, 

the Rules expressly allow for resolution of the question in conjunction with the issuance of a 

subpoena.  See 83 Ill. Admin. Code § 200.430. 

In the alternative, EKT objects on the basis that the Company has not specified the 

material and relevant facts to be proved through the requested discovery.  Again, EKT’s 

objection is unsupported.   

Illinois courts repeatedly have emphasized that “[t]he purposes of litigation are best 

served when each party knows as much about the controversy as is reasonably practicable.”  



Docket Nos. 01-0705/02-0067/02-0725  7

Mistler v. Mancini, 111 Ill. App. 3d 228, 231-32, 443 N.E.2d 1125, 1128 (2nd Dist. 1983) 

(restating discovery policy in affirming trial court’s ruling to deny motion to quash subpoena).  

The Commission’s Rules adopt the liberal scope of discovery established in the courts.  83 Ill. 

Admin. Code § 200.340 (“It is the policy of the Commission to obtain full disclosure of all 

relevant and material facts to a proceeding.”). 

Under Illinois law, the concept of relevance for purposes of discovery is broad and 

presupposes a range of materials including not only what is admissible at trial but also that which 

is reasonably calculated to lead to the discovery of admissible matter at trial.  Bauter v. Reding, 

68 Ill. App. 3d 171, 175, 385 N.E.2d 886, 890 (3d Dist. 1979); see, e.g., Krupp v. Chicago 

Transit Auth., 8 Ill. 2d 37, 41, 132 N.E.2d 532, 535 (1956).  Importantly, relevance is determined 

by reference to the issues presented in a given case or, as stated by the Illinois Appellate Court, 

“something is relevant if it tends to prove or disprove something in issue.”  Bauter, 68 Ill. App. 

3d at 175, 385 N.E.2d at 890.  Accord Pemberton v. Tieman, 117 Ill. App. 3d 502, 505, 453 

N.E.2d 802, 804 (1st Dist. 1983). 

The GCPP is the subject matter of this proceeding.  From 1999 to 2002, Nicor Gas and 

IMD/EKT entered into a series of contracts for consulting and other services related to the 

GCPP.  (Am. V. Application, ¶ 4).  Under these agreements, IMD/EKT conceived of and 

recommended to Nicor Gas the IMD/EKT Strategies, which were implemented and affected the 

GCPP’s operation and results.  (Id.).  On information and belief, the telephone recordings and the 

related documents and tangible things in EKT’s possession and control pertain directly to the 

IMD/EKT Strategies.  (Id., ¶6). 

Nicor Gas’ subpoena seeks IMD/EKT’s recordings of telephone calls and other materials 

related to the GCPP and the IMD/EKT Strategies.  The propriety of the strategies recommended 
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by IMD/EKT and their effect on the GCPP’s operation and results are issues in this case.  Thus, 

IMD/EKT’s telephone recordings and related documents are relevant for purposes of discovery 

under the Rules, and the subpoena requested should issue.1 

C. The Subpoena Is Not Unreasonable Or Oppressive 

Finally, EKT asserts that the requested subpoena is unreasonable and oppressive in scope.  

Nicor Gas’ subpoena seeks the following specific information: 

1. Recordings of all telephone calls between Entergy-
Koch Trading, LP and/or IMD Storage Transportation and Asset 
Management Company, and Northern Illinois Gas Company d/b/a 
Nicor Gas Company related to consulting and other services 
provided to Northern Illinois Gas Company d/b/a Nicor Gas 
Company by Entergy-Koch Trading, LP and/or IMD Storage 
Transportation and Asset Management Company for the period 
from 1999 through 2003. 

2. All documents and other tangible things related to 
consulting and other services provided to Northern Illinois Gas 
Company d/b/a Nicor Gas Company by Entergy-Koch Trading, LP 
and/or IMD Storage Transportation and Asset Management 
Company for the period from 1999 through 2003. 

(Am. V. Application, attached Subpoena for Deposition/Subpoena Duces Tecum).   

The Illinois courts have rejected any requirement of “minute particularization” in 

requests for documents and tangible things and determined instead that categorical requests 

achieve the specificity required to elicit a response.  Bauter, 68 Ill. App. 3d at 174, 385 N.E.2d at 

                                                 
1 EKT also asserts that Nicor Gas’ Amended Verified Application is technically deficient because it does not contain 
the name, address, and telephone number of the witness to be subpoenaed.  (V. Objection, p. 8, n.1).  With respect to 
the name and address of the witness, EKT is incorrect.  Nicor Gas’s filing attached its requested subpoena, which 
plainly states the name and address of the witness sought as follows:  Custodian of Records, Entergy-Koch Trading, 
LP, 20 Greenway Plaza, Suite 700, Houston TX  77046.  The telephone number of the witness, which was not 
included in amended filing, is 713-544-6222.  Nicor Gas respectfully submits that the inadvertent omission of the 
telephone number has not prejudiced EKT or any other party and should serve as a basis for denial of the requested 
subpoena. 
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890 (discussing Monier v. Chamberlain, 35 Ill. 2d 351, 221 N.E.2d 410 (1966)).  What will 

suffice as reasonable is determined on a case by case basis.  Id.  

Here, Nicor Gas is in the position of drafting requests for the telephone recordings and 

related materials based upon limited information.  Nicor Gas, on information and belief, had no 

knowledge prior to April 13, 2004 that IMD/EKT were recording telephone calls with the 

Company.  While Nicor Gas has formed a reasonable belief as to the scope of these recordings 

and related materials since that time, it has no direct knowledge of what is in EKT’s possession 

and control.  Even so, Nicor Gas has not propounded all-encompassing blanket demands for 

materials to be produced at deposition.  Rather, Nicor Gas’ requests relate specifically to its 

contractual relationship with IMD/EKT and the consulting services provided by IMD/EKT 

related to the GCPP.  The materials requested further are limited to a four-year period of time.  

These requests are reasonable. 

IMD/EKT’s assertion that Nicor Gas’ requests for materials somehow are “oppressive” is 

equally without support.  EKT previously has produced the telephone recordings sought to the 

SEC.  The reproduction of the telephone recordings in this proceeding would require no 

additional inquiry or investigation.  To the extent EKT is required to perform a reasonable 

review of its files for other documents and information related to the consulting services 

provided to the Company from 1999 to 2003, such a review is important to ensuring that the 

purposes of discovery here are met.  To the extent EKT is claiming financial hardship, the 

Commission’s Rules provide means under which EKT’s actual costs can be defrayed.  See, e.g., 

83 Ill. Admin. Code § 200.390. 
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III. 
Conclusion 

For all these reasons, and as supported in its Amended Verified Application, Nicor Gas 

respectfully requests the issuance of a Subpoena for Deposition/Subpoena Duces Tecum for the 

recordings of telephone calls between IMD and/or EKT and Nicor Gas and for all other 

documents and other tangible things related to consulting and other services provided to Nicor 

Gas by IMD and/or EKT for the period from 1999 through 2003. 

Dated:  June 4, 2004 
Respectfully submitted, 
 
NORTHERN ILLINOIS GAS COMPANY 
D/B/A NICOR GAS COMPANY 
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        One of its attorneys 

John E. Rooney 
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