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ASSOCIATION'S INITIAL BRIEF 

 
 The City of Naperville's request to be certificated as a competitive local exchange carrier 

and interexchange carrier raises issues that, if not addressed, will erode more than two decades of 

Commission work to create a competitive telecommunications market.  Unless safeguards and 

commitments are imposed -- whether by agreement or by Commission action -- the City of 

Naperville, through its municipal electric utility (and municipalities like it), will have the ability 

to inappropriately subsidize competitive telecommunications services through the resources of its 

non-competitive municipal electric utility, and take unfair advantage of the unique resources 

available to it as a municipality. 

 The ITA supports competition and competitive entry, but that competition must be fair 

competition.  If the Commission can impose those safeguards by placing appropriate conditions 

on the City of Naperville’s certification and by declining to waive appropriate Commission rules, 

it should do so.  If the Commission does not have the authority to do so under the applicable 

sections of the Public Utilities Act (“PUA”), it should so state so that the ITA and any other 

interested party may address its issues to the legislature. 



Facts 

 The Applicant, City of Naperville, is a municipality that straddles the DuPage and Will 

County lines.  Transcript at 42 (Testimony of Donald Carlsen).  The City has owned and 

operated an electric utility for more than 100 years.  Naperville Ex. 6 at Q&A 8 (prefiled direct 

testimony of Donald Carlsen).  There is no dearth of telephone competition in the Naperville 

area.  The local Yellow Pages of the Naperville Telephone Directory indicate that there are 21 

telecommunications companies doing business and offering service in Naperville.  Attachment 1 

to ITA Ex. 1 (prefiled testimony of Douglas Dougherty). 

 In December of 2003, the City petitioned the Commission to obtain authority under 

Sections 13-403, 13-404 and 13-405 of the PUA.  The authority sought by the City includes 

facilities based interexchange services (Section 13-403), resold local and interexchange services 

(Section 13-404), and facilities-based local exchange services (Section 13-405).  The City is 

seeking facilities-based and resale local exchange authority in virtually the entire geography of 

DuPage and Will Counties.  This area is much larger than the City boundaries or even the City's 

electrical utility's service area.  See Attachments 2 and 3 to ITA Ex. 1.  The City is also seeking 

statewide facilities-based and resale authority for interexchange service. 

 Contrasting the broad scope of Certificate Authority which the City seeks, its actual plans 

are relatively limited.  According to the testimony of the City's witness, Mr. Carlsen, the main 

reason for seeking the Certificate was to allow Naperville to offer service to its public schools 

(Naperville Ex. 6 at Q&A 35, Naperville Ex. 7 at pp. 3-4, Q&A 9 (prefiled rebuttal testimony of 

Donald Carlsen)), to the Naperville public libraries, and to the Naperville Park District.  

Attachment 4 to ITA Ex. 1.  So far, however, there are no agreement to serve any of these 

entities.  Attachment 5 to ITA Ex. 1.  Initially, the City plans only to provide data 
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communications flow between its own various facilities. Naperville Ex. 6 at Q&A 36, Ex. 7 at 

p. 3, Q&A 9.  The City has no other current plans or long range plans at this time.  Naperville 

Ex. 6 at Q&A 37. 

 To establish its telecommunications facility, the City is relying on a fiber infrastructure 

developed and paid for by the City's electric utility.  The City's existing fiber network is 

extensive, with 80 miles of single-mode fiber optic cable connecting the City’s electric 

substations with the electric service center.  The network currently supports data 

communications for the Municipal Center, police facility, fire department headquarters, one of 

the eight fire stations and one of the three libraries.  See Naperville Ex. 6 at Q&A 23 and 24.  

Some of the City's data communications network remains to be completed.  Attachment 6 (pp. 24 

and 25) to ITA Ex. 1. 

 Establishing and operating the telecommunications network is premised on use of the 

electric utilities distribution system.  For example, one section of the City's feasibility study, on 

which its plans are premised, states: 

 The following section summarizes costs for a Naperville Community 
Network that is based (on) leveraging the existing Public Works 
Department-Electric duct bank system and existing fiber (where 
available).  (Attachment 6 (p. 24) to ITA Ex. 1.) 

 
The cost of the City's proposed fiber optic system is estimated to be $1,950,000 (Naperville Ex. 1 

(Q&A 32 and 33).  The money to build the system has come from electric revenue bonds and 

electric department operating revenues with some of the network electronics being purchased 

with general obligation bonds.  Attachment 7 to ITA Ex. 1.  The general obligations bonds are 

backed and supported by the tax revenues of the City of Naperville.  ITA Ex. 1 at 16-17. 
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 The City does not currently intend to create a separate entity for the telecommunications 

services, but instead, plans to operate its telecommunications services as part of its electrical 

utility.  Naperville Ex. 6 at Q&A 38. 

Argument 

 In order to be certificated as a telecommunications service provider in the State of 

Illinois, an applicant must show that it has the financial, technical and managerial capacity to 

provide service.  220 ILCS 13-403, 13-404,13-405.  The ITA does not dispute that Naperville 

has the financial, technical or managerial capacity to provide the service that it currently plans to 

provide.  However, in granting certification, the Commission is not required to grant authority in 

excess of the authority the applicant actually needs to carry out its current business plans.  Also, 

the Commission is not obligated to grant waivers from its rules. 

 Because of its access to the facilities of its existing electrical utility and because, as a 

municipally owned utility, the electric utility does not have the same rate of return demand on its 

assets, the ITA is concerned that the City's telecommunications services may be provided and 

priced well below the long run service incremental cost (LRSIC) that other carriers are required, 

whether by regulation or by market forces, to observe.  If the City provides competitive service 

at a cost subsidized by the City's use of its regulated electrical utility assets and taxpayer funds, 

the City's telecommunications services will have an unfair competitive advantage and skew the 

competitive market for telecommunications services in Will and DuPage counties. 

 If the City now wants certification to provide telecommunications services to end users in 

the Naperville area other than the City itself, the simplest way to resolve any concerns about 

cross subsidization would be for the City to make commitments and agree to conditions that 

would ensure that its pricing of competitive services recovers the LRSIC costs of providing those 
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services and to agree to other conditions to make certain a level competitive playing field exists 

in the City of Naperville.  But the City has declined to do so.  E.g., Transcript at 46-50.  

Therefore, the job of reducing the potential for unfair competitive advantage falls to the 

Commission.  The Commission should accomplish this: 

• by limiting the City's certification to the business it has current plans to pursue, i.e., 
service to schools within the boundaries of the school districts that serve Naperville, and 
the Naperville libraries and park district; 

 
• by declining to waive the City's obligations under Part 710 of the Commission's rules to 

maintain a uniform system of accounts that would disclose any cross subsidization;  
 

• by declining to waive the City's obligations under Parts 711 or 712 of the Commission's 
rules relating to cost allocation; and 

 
• by declining to waive the City's obligations under Part 791 or 792 of the Commission's 

rules to impute to its telecommunications services the costs of the service it is providing. 
 
 As a municipality with an existing operating utility, Naperville has the potential 

advantage of being able to subsidize its entry into telecommunications through the resources and 

facilities of its existing electrical utility.  The City's own feasibility study (Attachment 6 to Ex. 1) 

illustrates how the City’s existing infrastructure and telecommunications facilities would be 

leveraged through the municipal electric utility to subsidize or support the expansion of the data 

network so as to provide service to other units of local government and potentially other entities, 

as well.  Moreover, it is the City's stated intention to integrate the management, technical and 

customer support needs of its telecommunications operations into the existing municipal electric 

utility organization.  Naperville Ex. 6 at Q&A 38.  Again, this is a situation where the municipal 

electric utility is leveraging its existing manpower and infrastructure to service the needs of its 

telecommunications venture and its offering of services to customers who are currently supplied 

by other telecommunications carriers. 
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 There are two primary ways of minimizing this problem, limit the certificate granted and 

decline to waive application of certain Commission rules.  According to the testimony, the City 

plans to provide service only to itself, schools (including, perhaps, private schools) within the 

geography of the school districts that serve Naperville, the park district that serves Naperville 

and Naperville's libraries.  Naperville Ex. 7 at p. 3-4, Q&A 9.  Its certificate as requested, 

however, would allow it to provide local exchange service to anyone and to any entity, 

governmental or private, within Will and DuPage counties.  The scope of the potential issues 

raised by the City's entry into the telecommunications market are very different if it plans to 

serve only limited governmental entities than if it enters the general market for competitive 

telecommunications in Will and DuPage counties.  If Naperville's current plans are truly to serve 

only the limited governmental entities identified in its testimony and data responses, there is no 

reason that the Commission is obligated to give the City a more expansive certificate.  If the 

City's plans change in the future, it can request an appropriate modification of its certificate.  For 

the time being, however, if the Commission determines to grant a certificate, it can and should 

give the City a certificate that is consistent with and limited to its current business plans. 

 Whether or not the Commission limits the City's certificate, it should rely on its existing 

rules to provide a vehicle for regular review of how a telecommunications service is being 

operated.  Specifically, Part 710 of the Commission's rules provide for a uniform system of 

accounts that would require the City to identify the costs of the service it is providing.  While 

still insisting on the waiver, the City stated that it would respond to any Staff inquiries about the 

City's operations.  Transcript at 48.  In arguments, Staff and the City have suggested that any 

claim of improper subsidization between the operations of its electric utility and its 

telecommunications operations can be addressed through Commission investigations or 
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complaints.  Unless the City is required to use a uniform system of accounts, however, it will be 

extremely difficult for the Staff or any complainant to determine whether inappropriate cross 

subsidization is occurring or has occurred.  At page ES-2 of Attachment 6 to ITA Ex. 1, the City 

of Naperville’s own consultants, BMC, stated in part as follows: 

In the development of the projections of revenue and expenses for 
FY2002 through FY2004, BMC began with the financial operating 
results of Naperville for the fiscal year ended April 30, 1999 
(FY 1999).  However, since the accounting records for Naperville 
are maintained in the City’s governmental accounting system, the 
account structure and account numbers are not defined in 
accordance with the Uniform System of Accounts of the Federal 
Energy Regulatory Commission (FERC).  As a result, in 
preparation for this rate study, the staff of the City’s Finance 
Department spent a substantial amount of time translating the 
available detail account data for FY 1999 to the FERC System of 
Accounts. 
 
BMC believes that the current accounting software used by the 
City has the capability and flexibility that would allow the FERC 
system of accounts to be implemented for the electric utility.  
Naperville should consider implementing additional project 
numbers for capturing operating and maintenance expenses on a 
functional basis.  This would better support the unbundling 
analysis (discussed later in this section) of the annual revenue 
requirement and would facilitate more timely data collection for 
updates to the cost-of-service analysis for future rate studies.  It 
also is becoming increasingly more important for Naperville to be 
able to analyze and better manage its costs, in detail, and to readily 
benchmark its operating performance against other utilities.  BMC 
reiterates its recommendation that the City of Naperville give this 
issue serious consideration. 

 
 As the City's own consultant recognized, the City is not keeping its books and records in 

a manner that would allow the Commission or a complainant to determine whether the City's 

pricing for telecommunications services was cost-based.  Moreover, the consultant also 

acknowledged that it would not be burdensome for the City to maintain adequate books (and it 

would provide ongoing collateral benefits the City's operations going forward).  There is little 
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burden to the City and a benefit to the Commission and to competition if the Commission 

declines to waive the application of Part 710. 

 It is also clear that the City has benefited from the use of electric utility assets.  The 

simplest example is its use as its core facility the cable facility built by and for the benefit of the 

electric utility.  Naperville Ex. 6 at Q&A 24-28, 32-34.  Moreover, the City also intends to rely 

on the electric utility to provide the technical and managerial expertise to the 

telecommunications service.  Naperville Ex. 6 at Q&A 38. 

 Even putting aside the use of the electrical utility's resources, the City's 

telecommunications services do not have the same cost of capital expectations as a normal 

private or publicly held telecommunications provider.  For example, based on the City's April 

2001 "Report on the Electric Rate Study" (Attachment 8 to Ex. 1), the City's electrical utility 

earned a return on rate base of 2.70% during 1999.  Id. (page II-2).  The study projects that, 

based upon the projected three year average results, the City's net margins would grow to earn a 

rate-of-return of 4.42%.  Moreover, even though those rates-of-return are well below what 

commercial companies must earn, the study recommends a substantial revenue decrease (see id. 

(page ES-3)).  As a result of that rate reduction, Table 1 of Appendix 8 indicates that the 

municipal electric utility would, on a going-forward basis, be expected to earn only a 0.94% 

return on rate base.  Appendix 8 to ITA Ex. 1.  Private companies such as the other 

telecommunications carriers certificated to provide services in the Naperville area, cannot 

compete with a city and electric utility that choose to earn a rate-of-return of less than 1%. 

 The issues presented by these circumstances can be improved (though perhaps not 

eliminated) through imposition of Commission rules for which the City seeks a waiver.  

Parts 711 and 712 require cost allocation that would again allow the Commission staff, as 
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appropriate, to monitor the actual cost of service and compare that the price of service used by 

the City.  Finally, Part 791 or 792 require the proper imputation of costs for services available to 

the City's telecommunications service even where those costs aren't actually charged against the 

provision of telecommunications services.  Each of these rules would assist the Commission in 

ensuring that the City's provision of telecommunications service remains fair and cost based. 

 Alternatively, if the Commission declines to follow the ITA's recommendation or 

declines to exercise any additional oversight for the City's entry into the telecommunications 

market, the Commission should explicitly state whether it contends that it could, but chooses not 

to do so or whether it believes that it has no authority to do so.  If the Commission grants the 

City full certification and grants the waivers requested, the ITA intends to seek appropriate relief 

from the legislature to address the issues the ITA has raised in this docket.  In the process, the 

legislature as well as the Commission, the ITA's members and Illinois municipalities, including 

Naperville, will benefit from the legislature's informed understanding of the Commission's view 

of its current authority. 

Conclusion 

 The ITA supports full and fair competition.  If the Commission grants the City of 

Naperville’s request for certification, there should be proper oversight in place to ensure that the 

City does not use its access to the types of resources not generally available in the market -- such 

as the use of a municipal electric utility's asset or the use of tax money -- to obtain an unfair 

competitive advantage in the market.  If the Commission has the authority to exercise that 

oversight, it should exercise it for the benefit of the market and consumers.  If it does not, it  
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should clearly state the extent of its authority so that any interested party can pursue these 

legitimate issues in the legislature. 

 Dated this 4th day of June, 2004. 

Respectfully submitted, 
 
ILLINOIS TELECOMMUNICATIONS 
ASSOCIATION 

 
 
      By:       
       One of its attorneys 
  
Dennis K. Muncy 
Joseph D. Murphy 
Meyer Capel 
 A Professional Corporation 
306 West Church Street 
Champaign, IL  61820 
dmuncy@meyercapel.com 
jmurphy@meyercapel.com 
mdeering@meyercapel.com 
217/352-0030 voice 
217/352-9294 fax 

 10



Certificate of Service
Docket No. 03-0779 

 
 The undersigned certifies that a copy of the Illinois Telecommunications Association's 
Response to Staff's Motion to Strike Testimony was served upon all via electronic mail this 4th 
day of June, 2004. 
 
 
Eve Moran  
Administrative Law Judge  
Illinois Commerce Commission  
160 North LaSalle Street, Suite C-800 
Chicago, IL  60601 
emoran@icc.state.il.us 
 
Eric Madiar  
Michael Lannon  
Office of General Counsel  
Illinois Commerce Commission  
160 North LaSalle Street, Suite C-800 
Chicago, IL  60601  
emadiar@icc.state.il.us 
mlannon@icc.state.il.us 
 
Mark Hanson  
Case Manager  
Illinois Commerce Commission  
527 E. Capitol Avenue 
Springfield, IL  62701 
mhanson@icc.state.il.us 
 

Troy A. Fodor  
E. M. Fulton Jr.  
Attorneys for City of Naperville 
913 S. Sixth Street  
Springfield, IL  62703 
troyafodor@aol.com 
 
Douglas Dougherty  
President  
Illinois Telecommunications Association 
300 E. Monroe Street, Room 306 
P. O. Box 730 
Springfield, IL  62705 
ddougherty@ameritech.net 
 
 

 
 
 
       _______________________________ 
       Joseph D. Murphy 
 
 

 11


