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THE COOK COUNTY STATE’S ATTORNEY’S OFFICE AND CITIZENS UTILITY 
BOARD’S MOTION FOR LEAVE TO FILE MOTION TO STRIKE ENTERGY-KOCH 

TRADING, L.P. SPECIAL AND LIMITED APPEARANCE
 

The Cook County State’s Attorney’s Office and the Citizens Utility Board 

(“CCSAO/CUB”) hereby respectfully request the ALJs grant leave to file this Motion to Strike 

Entergy-Koch Trading, L.P. (“EKT”) special and limited appearance and convert it to a general 

appearance.  83 Ill. Admin. Code 200.190.  CCSAO/CUB are seeking to present arguments as a 



result of EKT’s filing a special and limited appearance of counsel and a verified objection to 

CCSAO/CUB’s application for the issuance of a subpoena.  Fairness and justice require a reply 

to EKT’s filing.  In support of said motion CCSAO/CUB states as follows: 

EKT has waived its rights to a special and limited appearance. 

1. On May 26, 2004, EKT filed a special and limited appearance for the sole 

purpose of filing a response and objection to the application of CCSAO/CUB requesting 

the issuance of a subpoena to compel EKT to produce certain tapes and other documents.  

EKT Limited Appearance at 1. 

2.  EKT specifically objects to the Commission’s jurisdiction.  EKT Limited   

Appearance at 2. 

3. Yet, EKT simultaneously filed with its special limited appearance, a 

verified objection to CCSAO/CUB’s application for issuance of a subpoena.  In this 

objection, EKT argues at length the substantive matters raised in CCSAO/CUB’s 

application.  In particular, EKT argues that it had various conversations with 

CCSAO/CUB concerning producing certain tape-recorded telephone calls between 

employees of EKT and Nicor that EKT had produced confidentially to the SEC in 

response to a SEC subpoena (“Recordings”).  EKT Objection at 2-5.   

4. EKT also argues extensively that CCSAO/CUB’s application should be 

denied because it fails to comply with the Commission’s rules and is unreasonable and 

oppressive.  EKT Objection at 5-9. Moreover, EKT argues that CCSAO/CUB’s 

application requests information that is too broad and on its face is unreasonable and 

oppressive. 
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5. Undisputedly, such arguments are substantive arguments on the merits of 

CCSAO/CUB’s application for the issuance of a subpoena.  Accordingly, EKT has 

waived any objections that it may have to the submitting itself to the jurisdiction of this 

Commission. 

6. According to the Illinois Code of Civil Procedure, EKT’s special and 

limited appearance is only sufficient if EKT does not file any pleading other than its 

objection to the Commission’s jurisdiction. 

Section 2-301 of the Civil Code of Procedure states: 

(a) Prior to the filing of any other pleading or motion other 
than a motion for an extension of time to answer or otherwise 
appear, a party may object to the court’s jurisdiction over the party’s 
person, either on the ground that the party is not amenable to process 
of a court of this State or on the ground of insufficiency of service of 
process, by filing a motion to dismiss the entire proceeding or by 
filing a motion to quash service of process…. 

 
(a-5)  If the objecting party files a responsive pleading or a motion 
(other than a motion for an extension of time to answer or otherwise 
appear) prior to the filing of a motion in compliance with subsection 
(a), that party waives all objections to the court’s jurisdiction over 
the party’s person. 
     

             735 ILCS 5/2-301. 
 

7. It is impossible to construe EKT’s Verified Objection as a motion to 

extend the time to answer or appear, to dismiss this proceeding, or to quash service of 

process.  In fact, EKT’s motion is in essence a motion to quash a subpoena. 1 

Accordingly, the Illinois Code of Civil Procedure requires EKT’s special and limited 

appearance to be converted into a general appearance.  The Illinois Administrative Code 

                                                 
1 Although EKT does not label its verified objection as a motion to quash subpoena, EKT’s substantive arguments 
that CCSAO/CUB’s application for a subpoena is unreasonable and oppressive is essentially a motion to quash 
subpoena pursuant to section 200.390 of the Illinois Administrative Code.  83 Ill. Admin. 200.390. 
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requires EKT’s motion to be briefed.  83 Ill. Admin. Code 200.390, 200.190.  

CCSAO/CUB requests that the ALJs set a briefing schedule for EKT’s motion. 

CONCLUSION 

 For all the foregoing reasons, CCSAO/CUB respectfully request that: (1) leave to file this 

motion be granted; (2) EKT’s limited appearance be stricken and converted to a general 

appearance; (3) the ALJs set an expedited briefing schedule for EKT’s motion; (5) any other 

relief the ALJs deem appropriate. 

Respectfully submitted, 
RICHARD A. DEVINE  ROBERT J. KELTER 
Cook County State’s Attorney Director of Litigation 
    Citizens Utility Board  

 
 

By:__________________________ By:___________________________ 

 
Richard A. Devine 
Cook County State’s Attorney 

Marie D. Spicuzza, Assistant State’s Attorney 
Deputy Supervisor, Environment & Energy Division 
28 N. Clark, 3rd Floor 
Chicago, Illinois 60602 
312-603-8600, 312-345-2217 (fax) 
mspicuz@cookcountygov.com
 
Robert J. Kelter 
Director of Litigation 
Citizens Utility Board 
208 S. LaSalle Street, Suite 1760 
Chicago, Illinois 60604 
312-263-4282, 312-263-4329 (fax) 
rkelter@citizensutilityboard.org
 
 

 

DATE:  May 28, 2004 
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