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VERIFIED STATEMENT OF JAMES ZOLNIEREK 

 
 

My name is James Zolnierek and I am employed by the Illinois Commerce 

Commission as the Policy Manager in the Telecommunications Division.  Among my 

duties as a Policy Manager is to review interconnection agreements and provide a 

recommendation as to their approval. 

 

SYNOPSIS OF THE AGREEMENT 

The Amendment dated March 25, 2004, to the Agreement between ILLINOIS 

BELL TELEPHONE COMPANY (“SBC ILLINOIS”) and NAVIGATOR 

TELECOMMUNICATIONS, LLC (“NAVIGATOR”), approved by the Commission in ICC 

Docket No. 02-0515, commences ten (10) calendar days after the Commission 

approves the Amendment (or, absent Commission approval, the date this Amendment 

is deemed approved under the Telecommunications Act of 1996).  The Amendment 

expires upon expiration of the Agreement between SBC ILLINOIS AND NAVIGATOR or 

until terminated by either party in accordance with provisions for early termination 

contained within the agreement.  The underlying Amendment removes certain rates in 
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the Pricing Schedule to the Agreement and replaces them with new rates established in 

ICC Docket Nos. 98-0396 and 00-0700.  The parties have filed a new Appendix A to the 

Amendment, explaining certain confusing rate listings contained in Appendix A attached 

to the Joint Petition.  

 The purpose of my verified statement is to examine the Amendment based on 

the standards enunciated in Section 252(e)(2)(A) of the Telecommunications Act of 

1996.  Specifically, this Section states that: 

The State commission may only reject an agreement (or any portion thereof) 
adopted by negotiation under subsection (a) if it finds that: 
 
(i)  the agreement (or portion thereof) discriminates against a 

telecommunications  carrier not a party to the agreement; or 
 
(ii)  the implementation of such agreement or portion is not consistent with the 

public interest, convenience, and necessity. 
 

Also, under authority granted the Commission by Section 252(e)(3) of the 

Telecommunications Act of 1996, this Amendment has been reviewed for consistency 

with the requirements of the Illinois PUA and regulations, rules and orders adopted 

pursuant thereof. 

 

I APPROVAL UNDER SECTION 252(e) 

A. DISCRIMINATION 

 The first issue that must be addressed by the Commission in approving or 

rejecting a negotiated agreement under Section 252(e)(2)(A) is whether it discriminates 

against a telecommunications carrier that is not a party to the agreement.  

Discrimination is generally defined as giving preferential treatment to the requesting 
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carrier to the detriment of a telecommunications carrier that is not a party to the 

agreement.  In previous dockets, Staff has taken the position that in order to determine 

if a negotiated agreement is discriminatory, the Commission should determine if all 

similarly situated carriers are allowed to purchase the service under the same terms and 

conditions as provided in the agreement.  I recommend that the Commission use the 

same approach when evaluating this negotiated agreement. 

 A carrier should be deemed to be similarly situated to NAVIGATOR for purposes 

of this Amendment if telecommunications traffic is exchanged between such carrier and 

SBC ILLINOIS for termination on each other’s networks and if such carrier imposes 

costs on SBC ILLINOIS that are no higher than the costs imposed by NAVIGATOR.  If a 

similarly situated carrier is allowed to purchase the service(s) under the same terms and 

conditions as provided in this contract, then this contract should not be considered 

discriminatory.   It is my understanding that this Amendment is available to Illinois 

carriers similarly situated to NAVIGATOR and, therefore, the Amendment is not 

discriminatory. 

  

B.  PUBLIC INTEREST 

The second issue that needs to be addressed by the Commission in approving or 

rejecting a negotiated agreement under Section 252(e)(2)(A) is whether it is contrary to 

the public interest, convenience, and necessity.  I recommend that the Commission 

examine the Amendment on the basis of past Commission orders, and state and federal 

law to determine if the Amendment is consistent with the public interest. 
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One potential cause for concern in this Amendment is the fact that the 

Amendment includes SBC unbundled network element (“UNE”) rates for two UNEs that 

are below the total element long run incremental cost (“TELRIC”) estimates for these 

two UNEs. The rates are included in Attachment A to the Amendment and are the 

recurring rates for the “Ground Start Line Port” and the “Basic COPTS Port”.  These 

rates are those included in ILL. C. C. No. 20, Part 19, Section 3, 8th Revised Sheet No. 

40, filed in compliance with Docket No. 00-0700 by SBC on January 28, 2003.  SBC 

subsequently filed, on March 17, 2003, ILL. C. C. No. 20, Part 19, Section 3, 9th Revised 

Sheet No. 40 in compliance with the Commission’s Order in Docket No. 01-0662, 

identifying these two rate elements as “interim and subject to true-up from February 6, 

2003, to when permanent rates are established.”   However, the Commission has 

issued a subsequent order in Docket No. 01-0609 that establishes higher TELRIC rates 

for these two items.  Therefore, as indicated in response to Staff Data Request No. 2.0, 

the recurring rates for “Ground Start Line Port” and “Basic COPTS Port” are below 

SBC’s current TELRIC cost estimates. 

I do not recommend that the Commission find this negotiated agreement to be 

against public policy on the ground that these rates have not yet been increased 

pursuant to Commission Order in Docket 01-0609.  While a lower than TELRIC rate 

may be a concern in some cases, the facts surrounding this agreement do not sustain 

that concern.  If a firm engages in the practice of predatory pricing it “may deliberately 

lower its price below the new entrant’s cost of production, in order to drive the new 

arrival out and discourage future entry.”1  Certainly there is the possibility that rates that 

                                            
1 Joseph E. Stiglitz, Principles of Microeconomics, W.W. Norton & Company, Inc. New York, NY, 1996, at 
353. 
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are set below costs are set as such in order to effectuate a scheme of predatory pricing.  

However, in this instance, as explained above, the TELRIC cost estimates for the two 

relevant UNEs were increased by order of the Commission in Docket No. 01-0609, 

rendering SBC’s previously tariffed rates below cost.  In addition, SBC’s response to 

Staff Data Request 2.0 indicates that “SBC Illinois is in the process of notifying carriers 

of the rate change established by the Order in Docket No. 01-0609 and negotiating 

amendments to implement that rate change.”  These facts indicate that there was no 

predatory pricing, and the Company is in the process of updating its agreements to 

reflect the new cost estimates adopted by the Commission.2  

There is also no evidence that SBC is cross subsidizing its “Ground Start Line 

Port” and “Basic COPTS Port” with other above cost product or services. Moreover, the 

change of law provision in the original agreement provides for a modification of these 

rates upon the request of a party.  See Section 21 of the underlying Negotiated 

Agreement, ICC Docket No. 02-0515.  Consequently, there is no reason to be 

concerned that the modification of the rates in accordance with the Commission order 

will not occur within a reasonable time period. 

It is my recommendation, based on the evidence above, that the Commission 

find that the two rates included in this contract for “Ground Start Line Port” and “Basic 

COPTS Port” do not, at this time, constitute predatory rates or rates that are against the 

public interest.  Furthermore, nothing in this Amendment leads me to the conclusion  

 

                                            
2 Staff reserves its right to bring this matter before the Commission should Staff uncover any information 
that indicates that SBC is by and through the rates, terms, and conditions in this Amendment engaging in 
predatory pricing or any other activity that would be contrary to the public interest. 
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that the Amendment is inconsistent with past Commission Orders or in violation of state 

or federal law.  Therefore, I recommend that the Commission approve this Amendment. 

 

II IMPLEMENTATION 

 In order to implement the SBC ILLINOIS–NAVIGATOR Amendment, the 

Commission should require SBC ILLINOIS to, within five (5) days from the date the 

Amendment is approved, modify its tariffs to reference the Amendment.  Such a 

requirement is consistent with the Commission’s Orders in previous dockets and allows 

interested parties access to the Amendment.  The following sections of SBC ILLINOIS’ 

tariffs should reference the SBC ILLINOIS–NAVIGATOR Amendment: Agreements with 

Telecommunications Carriers (ILL. C. C. No. 16, Section 18). 

 Also, in order to assure that the implementation of the Amendment is in public 

interest, SBC ILLINOIS should implement this Amendment by filing a verified statement 

with the Chief Clerk of the Commission, within five (5) days of approval by the 

Commission of the Amendment.  The statement should indicate that the approved 

Amendment is the same as the Amendment filed in this docket with the verified petition 

and as later amended in this docket; the Chief Clerk should place the Amendment on 

the Commission’s web site under Interconnection Agreements. 

 For the reasons enumerated above, I recommend that the Commission approve 

this Amendment pursuant to Section 252(e) of the Telecommunications Act of 1996. 
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