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Supplemental Response of Lower Electric, LLC to ALJ Ruling 
 
 

On March 10, 2004 Lower Electric, LLC filed a document entitled “Amended 

Application,” which was a response to the Notice of Administrative Law Judge Ruling, 

dated March 1, 2004.  The Commission’s final order in this proceeding indicates that the 

response to that ruling on the question of reciprocity was inadequate, thus the application 

for a Certificate of Service Authority was denied.  This Supplemental Response responds 

to that ruling in more detail. 

 
The ALJ Ruling stated in part: 

 
Section 451.20 -- Requirements for All Applicants Under Section 16-
115(d)  
 
83 Ill. Adm. Code 451.20(e) requires that Applicant certify that it 
complies with the  requirements of Section 16-115(d)(5) of the Public 
Utilities Act. Applicant certified that it complies with Section 16-
115(d)(5), stating that it has no affiliated companies involved in electric 
retail sales or purchases in the North American continent.  
 
Applicant asserts that it will comply with the requirements of Section 16-
115(d)(5) of the Public Utilities Act in accordance with the Appellate 
Court decision in Local Union Nos. 15, 51 and 702, International 
Brotherhood of Electrical Workers v. Illinois Commerce Commission, 265 
Ill. Dec. 302, 772 N.E.2d 340 (5th Dist. 2002), “by utilizing only suppliers 
that source its energy and capacity purchases from entities or locations 
that meet said reciprocity rules.” (Application at paragraph 17)  
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Please explain what is meant by “utilizing only suppliers that source its 
energy and capacity purchases from entities or locations that meet said 
reciprocity rules.” 
 
Please provide a list of suppliers, entities or locations under consideration 
by Applicant as a source of energy and capacity, whom Applicant believes 
“meet said reciprocity rules.” In addition, please explain why Applicant 
believes said suppliers, entities or locations “meet said reciprocity rules.”   
 
With regard to the suppliers, entities or locations under consideration as a 
source of energy and capacity, identify those who offer delivery services 
that are reasonably comparable to delivery services offered by electric 
utilities in Illinois. With regard to each such supplier, entity or location 
that provides delivery services that are reasonably comparable to delivery 
services offered by Illinois electric utilities, explain how energy and 
capacity can be physically and economically delivered to the defined 
geographic area of each such supplier, entity or location by 
Commonwealth Edison Company. 
 

In its previous response to these questions, Applicant indicated that it does not 

own any power generating capacity and instead, would purchase power from three 

sources in Illinois.  Applicant indicated that it believed all three suppliers met the 

reciprocity requirements of the Act.  No additional evidence was presented to support that 

belief. 

Subsequent to the issuance of the Commission order in this proceeding, Applicant 

has revised its plans.  It now plans to purchase at least 65% of its power from Exelon 

Generation LLC. (“Generation”) through its marketing unit “Power Team.” 

The Public Utilities Act defines “primary supplier” as the supplier of at least 65% 

of the power sold by an ARES (220 ILCS 5/16-115(d)(5)).  Thus, in order to show that it 

meets the reciprocity requirement, it appears that Applicant must present evidence that 

Generation offers delivery services that are reasonably comparable to delivery services 

offered by electric utilities in Illinois.   



 3

Generation is a subsidiary of Exelon Corporation (“Exelon”), which is a registered 

public utility holding company.  Exelon is also the parent company of Commonwealth 

Edison Company (ComEd) which provides electric service to northern Illinois and PECO 

Energy Company (PECO), which provides electric service in southeastern Pennsylvania.  

Attachment 1 to this response is the first 10 pages of the joint 2003 10K report to the 

Securities and Exchange Commission for Exelon and its subsidiaries.  This 10K report 

summarizes the relationship between Generation and its affiliates and the services offered 

by each.   

Generation was formed in 2000 as a Pennsylvania limited liability company. 

Generation began operations as a result of a corporate restructuring effective January 1, 

2001 in which Exelon separated its generation and other competitive business from its 

regulated energy delivery business at ComEd and PECO.  Attachment 1, p. 2.  At 

December 31, 2003, Generation owned generation assets in the Northeast, Mid-Atlantic, 

Midwest and Texas regions with a net capacity of 28,492 MWs, including 16,959 MWs 

of nuclear capacity.  Attachment 1, p. 9.  Generation’s wholesale marketing unit, Power 

Team, a major wholesale marketer of energy, uses Generation’s energy generation 

portfolio, transmission rights and expertise to deliver energy to Generation’s wholesale 

customers under long-term and short-term contracts, including the load requirements of 

ComEd and PECO. Power Team markets any remaining energy in the wholesale bilateral 

and spot markets.  Attachment 1, p. 10. 

Applicants believe that showing that an affiliate of ComEd will be its primary 

source of energy supply should be sufficient evidence for the Commission to find that the 

reciprocity requirement has been met.  Applicant will receive power from an affiliate of 
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an Illinois public utility generated by power plants located in Illinois.  Moreover, 

Applicant is requesting authority to provide ARES service only in the service territory of 

ComEd.  Thus, the purpose of the reciprocity requirement appears to have been met by 

the mere fact that Applicant will use a ComEd affiliate as its primary supplier.  The 

Illinois Appellate Court in International Brotherhood of Electrical Workers v. Illinois 

Commerce Commission, 265 Ill. Dec. 302, 772 N.E.2d 340 (5th Dist. 2002) described the 

purpose of that requirement: 

As noted earlier, the purpose of the Customer Choice Law was to 
introduce competition into Illinois's electricity market. However, 
section16-101A of the Customer Choice Law ( 220 ILCS 5/16-101A(c) 
(West 2000)), entitled "Legislative findings," makes clear that the 
legislature was concerned that the Illinois electrical utilities that had 
undertaken certain investments be able to maintain, upon the introduction 
of competition into the market, a reasonable opportunity to obtain a return 
on their investments. The legislature noted that it was concerned that new 
entrants into the industry might be able to take an unreasonable advantage 
of the investments that had been made by the formerly regulated industry.   

Blackhawk 772 N.E.2d at 347-48. 

 

The Court’s discussion is almost identical to Section 16-101A(c), which  

provides: 

Under the existing regulatory framework, the industry has been encouraged to 
undertake certain investments in its physical plant and personnel to enhance its 
efficient operation, the cost of which it has been permitted to pass on to 
consumers. The State has an interest in providing the existing utilities a 
reasonable opportunity to obtain a return on certain investments on which they 
depended in undertaking those commitments in the first instance while, at the 
same time, not permitting new entrants into the industry to take unreasonable 
advantage of the investments made by the formerly regulated industry."  

220 ILCS 5/16-101A(c) (emphasis added) 

 
In this case, those goals are met because the supplier is an affiliate of an Illinois 

utility and the generating plants that will most likely be used to supply power to 

Applicant are located in Illinois and owned or controlled by an affiliate of the Illinois 
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utility.  In fact, granting Applicant a certificate will enhance the attractiveness of the 

investment in the Illinois generating plants.  Thus, Applicants are not attempting to “take 

unreasonable advantage of the investments made by the formerly regulated industry.” 

Assuming, however, that Applicants must still show that Generation meets the 

reciprocity requirement in the Act, the following discussion demonstrates that all 

affiliates of Generation provide delivery services that are “reasonably comparable” to 

delivery services offered by electric utilities in Illinois.  Generation has two public utility 

affiliates, ComEd and PECO.  ComEd, of course, is an Illinois utility that provides 

delivery services pursuant to the Illinois Public Utilities Act using rules, regulations and 

tariffs established by this Commission’s order in Docket 01-0423.   

PECO also offers delivery services that are comparable to delivery services 

offered by electric utilities in Illinois.  PECO provides electric delivery service in an area 

of approximately 2,000 square miles in southeastern Pennsylvania, with a population of 

approximately 3.9 million, including 1.5 million in the City of Philadelphia.  (Attachment 

1, p. 4).  Pennsylvania’s Electricity Generation Customer Choice and Competition Act, 

1996, Dec. 3, P.L. 802, No. 138 §4, became effective January 1, 1997. That Act 

established standards and procedures to create direct access by industrial, commercial and 

residential retail customers to the competitive market for the generation of electricity.  As 

of this date 44 companies have become a “Licensed Electric Generation Supplier” and 

are thus authorized to provide alternative power supply.  (See Attachment 2, a list of 

current licensed providers published by the Pennsylvania PUC).  The market penetration 

of those suppliers, both in PECO territory and in the entire state of Pennsylvania is 
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considerable.  Attachment 3 is a report from the Pennsylvania Office of Consumer 

Advocate.  That report, dated April 1, 2004, shows the following: 

 
Percentage of Customers Served By An Alternative Supplier As Of 04-01-04 

Residential  Commercial  Industrial  Total 
PECO Energy   17.7   38.5   4.5   19.7 
 
 
 

Percentage of Customer Load (MW) Served By Alternative Supplier As Of 04-01-04 
Residential  Commercial  Industrial  Total 

PECO Energy   19.1   23.6   4.6   15.6 
 

 

These figures compare favorably to those of ComEd, shown in its most recent 

report to this Commission dated February 27, 2004 (Attachment 4): 

Percentage of customers receiving delivery services 
Residential Small C&I Large C&I Government Other  Total 

0.0%  5.1%  72.0%  3.0%  1.0%  0.5% 

Percentage of customer MW usage receiving delivery services 
Residential Small C&I Large C&I Government Other  Total 

0.0%  36.5%  56.2%  66.6%  42.8%  33.3% 

 

 It should be noted that well over half of the total number of customers listed by 

ComEd as receiving delivery services actually receive service under the Power Purchase 

Option, where ComEd is the supplier.  Similarly, more than one third of the total MW in 

delivery services is under the Power Purchase Option. 

Illinois utilities should be able to participate in the robust alternative supplier 

market in PECO’s service territory.  Applicant is not aware of any restrictions on the type 

of customer or number of customers that may select delivery services in PECO’s service 
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territory.  Electricity can be physically and economically delivered from Illinois to 

Pennsylvania through the existing transmission grid.  Under the FERC’s open 

transmission access policy promulgated in Order No. 888, owners of transmission 

facilities, are required to provide open access to their transmission facilities under filed 

tariffs at cost-based rates.  Transmission in the PECO and ComEd territory is currently 

being handled by PJM Interconnection, LLC.  The following description of PJM is from 

the 10K of Exelon: 

PJM Interconnection, LLC (PJM) is the independent system operator and 
the FERC-approved RTO for the Mid-Atlantic region in which it operates. 
PJM is the transmission provider under, and the administrator of, the PJM 
Open Access Transmission Tariff (PJM Tariff), operates the PJM 
Interchange Energy Market and Capacity Credit Markets, and conducts the 
day-to-day operations of the bulk power system of the PJM region. 
PECO’s transmission system is currently under the control of PJM, and 
ComEd has taken steps to place its transmission system under PJM’s 
control. Under the PJM tariff, transmission service is provided on a 
region-wide, open-access basis using the transmission facilities of the PJM 
members at rates based on the costs of transmission service. 
 
Attachment 1, p. 9. 

Such transmission is becoming even more efficient because the Regional 

Transmission Organization generally serving Illinois, Midwest ISO, is taking steps to 

coordinate its system with PJM.  Attachment 5 is a map of those two RTOs and 

Attachment 6 is the most recent report to the Federal Energy Regulatory Commission on 

the Joint Operating Agreement executed by the two RTOs.  Further facilitating the 

exchange of energy between Illinois and Pennsylvania, Commonwealth Edison Company 

has become a member of PJM.  Attachment 7 is the FERC Order approving that 

integration and Attachment 8 is a ComEd press release announcing its acceptance of 

conditions imposed on it by FERC in that order.  FERC noted in its order: 
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This order benefits customers by promoting more effective competition in 
regional wholesale power markets, assuring non-discriminatory 
transmission service, and improving reliability. 
 
Attachment 7, para. 2 
 

The integration between ComEd and PJM will include a 500 MW of firm 

capacity between the two, with a potential reduction of west to east capacity to 

300 MW on August 1, 2004.  FERC found this capacity sufficient to prevent the 

exercise of market power.  FERC’s discussion of the asymmetric firm capacity 

between ComEd and PJM illustrates the need for this Commission to grant 

Applicant its requested ARES license.  FERC stated: 

The decrease in transmission capacity from west to east does not trigger 
our concern about the potential exercise of market power. There are still 
500 MW of firm transmission capacity going from PJM, an established 
market, to ComEd, which has yet to develop a market. We have less 
concern about market power over the east to west capacity reduction to 
300 MW, from ComEd to PJM, because PJM already has an established 
market that, for the most part, is competitive. 
 
Attachment 7, para. 66.  
 
While granting Applicant its requested ARES license will not by itself 

make ComEd’s market as competitive as that of PJM, it will certainly help.  

Moreover, FERC’s comment on the relative competitiveness of the two markets 

provides additional support for the proposition that PECO provides delivery 

services that are “reasonably comparable” to delivery services offered by electric 

utilities in Illinois.   

In summary, both the letter and spirit of the reciprocity requirement is met when, 

as here, the primary supplier of the ARES, will be Exelon Generation, LLC.  Applicant 

understands that each year it will need to certify its continued compliance with the 
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reciprocity provisions in the Act and will ensure that it continues to use as its primary 

supplier a company that offers delivery services that are reasonably comparable to 

delivery services offered by electric utilities in Illinois. 

 

Dated: May 13, 2004 

Respectfully submitted, 

LOWER ELECTRIC LLC 

By:  _/s/ Stephen J. Moore______ 
 Stephen J. Moore 
 Rowland & Moore LLP 
 200 West Superior St. 

Suite 400 
Chicago, Illinois   60610 
312-803-1000 
steve@telecomreg.com 
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Attachments 

 

Attachment 1 Exelon 2003 10K 

Attachment 2 Pennsylvania PUC list of Licensed Electric Generation Suppliers 

Attachment 3 Pennsylvania Office of Consumer Advocate April 1, 2004 report on 

electric competition 

Attachment 4 ComEd Delivery Services Report (February 27, 2004) 

Attachment 5 Map of MISO-PJM 

Attachment 6 MISO-PJM April 2, 2004 report to FERC 

Attachment 7 FERC Order accepting ComEd and PJM integration 

Attachment 8 ComEd press release April 28, 3004 
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CERTIFICATE OF SERVICE 
 

I hereby certify that a copy of the Supplemental Response of Lower Electric LLC 

to ALJ Ruling has been served upon the parties listed below on the 13th day of May 

2004, by electronic mail. 

 
      /s/ Stephen J. Moore______ 
 
 
 

Michael L. Wallace,  
Administrative Law Judge 
Illinois Commerce Commission 
527 E. Capitol Ave. 
Springfield, IL   62701 
E-Mail: mwallace@icc.state.il.us 
 
Phil Hardas 
Illinois Commerce Commission 
527 E. Capitol Ave. 
Springfield, IL   62701 
E-Mail: phardas@icc.state.il.us 
 
Ron Linkenback 
Illinois Commerce Commission 
527 E. Capitol Ave. 
Springfield, IL   62701 
E-Mail: rlinkenb@icc.state.il.us 
 

 

 




