
 
STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 
 

The Lower Electric, LLC  ) 
Application for Certificate of )  Docket No. 04-0118 
Service Authority under Section ) 
16-115 of the Public Utilities Act. ) 
 
 

APPLICATION FOR REHEARING 
 

Pursuant to Section 200.880 of 83 Illinois Administrative Code, Lower Electric, 

LLC, through its attorneys, hereby submits its Application for Rehearing of the 

Commission’s Final Order (“Commission Order”) issued on April 21, 2004 in the above-

captioned docket.  For the reasons contained herein, the Commission should grant 

rehearing in order to take additional evidence on the issue of reciprocity and modify the 

Final Order consistent with the following arguments.     

The Commission Order denied the application of Lower Electric LLC (“Lower 

Electric”) for a certificate under Section 16-115 of the Public Utilities Act (220 ILCS 

5/16-115) to provide service as an Alternative Electric Retail Supplier (“ARES”).  The 

Commission denied the application based on its interpretation of Section 16-115(5) of the 

Act, which provides that the Commission shall grant an application if it finds, among 

other things, that certain “reciprocity” requirements are met.  That section of the Act 

requires the applicant to demonstrate that Illinois utilities would be able to compete in the 

market where the applicant, its affiliates or its principle supplier have transmission or 

distribution facilities. 

In its order denying the application of Lower Electric, the Commission considered 

the opinion of the Illinois Appellate Court in International Brotherhood of Electrical 



 2

Workers v. Illinois Commerce Commission, 265 Ill. Dec. 302, 772 N.E.2d 340 (5th Dist. 

2002).  The Commission Order provided the following discussion of that opinion: 

The IBEW Court interpreted the phrase, “That if the applicant” to mean, 
“That on condition that”. (Emphasis added) With this interpretation, the 
Court has imposed three conditions, namely, (1) the Applicant, its 
corporate affiliates, or the applicant’s principal source of electricity (to the 
extent such source is known at the time of the application) owns or 
controls facilities, for public use, for the transmission or distribution of 
electricity to end users within a defined geographic area to which electric 
power and energy can be physically and economically delivered by the 
electric utility or utilities in whose service area or areas the proposed 
service will be offered, (2) that the applicant, its corporate affiliates, or 
principal source of electricity, as the case may be, provides delivery 
services to the electric utility or utilities in whose service area or areas the 
proposed service will be offered that are reasonably comparable to those 
offered by the electric utility, and provided further (3) that the Applicant 
certify that it will remain in compliance. The IBEW Court determined that 
a prospective ARES must meet each condition in order to be certified. 

 
 

In its previous response to the ALJ’s questions filed on March 10, 2004, Lower 

Electric indicated that its principal source of electricity as defined in Section 16-115(d)(5) 

would be from power plants located within ComEd’s control area, delivered through 

delivery services of ComEd under applicable tariff rates and associate transition charges.  

Lower Electric indicated that it had three potential suppliers of electricity: Exelon Power 

Team, Midwest Generation, and Dynegy and that it believed all three met the 

requirements of Section 16-115(d)(5).  

The Commission Order indicates that Lower Electric failed to explain how these 

sources meet the reciprocity requirements.  The Commission added, however that Lower 

Electric may be able to prove that it meets the reciprocity requirements under the Act: 

The Commission believes power marketers such as Lower Electric 
plausibly fit into the ARES certification process as envisioned by the 
IBEW court. However, the IBEW court mandated that the Commission 
perform the analysis enumerated above to ensure that each ARES 
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applicant meets the three conditions before concluding that the applicant 
meets the reciprocity requirement. As a result, the Commission finds 
Lower Electric’s analysis under the reciprocity requirement, vis-à-vis the 
IBEW Decision, to be inadequate. On this basis, the Commission denies 
Lower Electric’s application for ARES certification. However, the 
Commission acknowledges Lower Electric’s right to petition for rehearing 
or reopen the record in efforts to provide the Commission with a thorough 
reciprocity clause analysis. 

 
Lower Electric requests that the Commission reopen the record in order to place 

into evidence the attached Supplemental Response to ALJ Ruling.  That supplemental 

response provides evidence showing that Lower Electric indeed meets the reciprocity 

requirement in the Public Utilities Act.  More particularly, the supplemental response 

shows how the primary supplier of Lower Electric, Exelon Generation LLC, meets the 

reciprocity requirement in the Act. 

WHEREFORE, for the reasons stated above, the Commission should grant 

rehearing in order to allow Lower Electric to submit into evidence the attached 

Supplemental Response to ALJ Ruling and enter an Order on Remand granting Lower 

Electric the requested license to provide service as an Alternative Retail Electric 

Supplier. 

Dated: May 13, 2004 

Respectfully submitted, 

LOWER ELECTRIC, LLC 

By:  /s/ Stephen J. Moore_________________ 
 
 Stephen J. Moore 
 Rowland & Moore LLP 
 200 West Superior St. 

Suite 400 
Chicago, Illinois   60610 
312-803-1000 
steve@telecomreg.com 
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CERTIFICATE OF SERVICE 
 

I hereby certify that a copy of the Application for Rehearing of Lower Electric, 

LLC has been served upon the parties listed below on the 13th day of May 2004, by 

electronic mail. 

 
      /s/ Stephen J. Moore______ 
 
 
 

Michael L. Wallace,  
Administrative Law Judge 
Illinois Commerce Commission 
527 E. Capitol Ave. 
Springfield, IL   62701 
E-Mail: mwallace@icc.state.il.us 
 
Phil Hardas 
Illinois Commerce Commission 
527 E. Capitol Ave. 
Springfield, IL   62701 
E-Mail: phardas@icc.state.il.us 
 
Ron Linkenback 
Illinois Commerce Commission 
527 E. Capitol Ave. 
Springfield, IL   62701 
E-Mail: rlinkenb@icc.state.il.us 
 

 

 

 


