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NOW COMES, the Staff of the Illinois Commerce Commission (“Staff”), by its 

attorneys, and herein respectfully files its reply to the Illinois Telecommunications 

Association’s (“ITA’s”) Response to Staff’s Motion to Strike Testimony filed on April 3, 

2004 (“ITA Response”) pursuant to Section 200.190 of the Illinois Commerce 

Commission’s Rules of Practice.  83 Ill. Admin. Code 200.190.   

 In reply to the ITA Response to Staff’s Motion to Strike, Staff states as follows: 

Overview 

 1. Simply put, the ITA’s Response makes no attempt to refute Staff’s 

showing that the ITA’s testimony is irrelevant and immaterial to the issues presented for 

decision in this certification proceeding.  Instead, the ITA reiterates its level playing field 

argument and urges the Commission to ignore settled court and Commission decisions, 

which hold that a Commission certification proceeding is confined to relevant and 

material evidence of whether an applicant, such as Naperville, has or has not met the 

three statutory certification requirements set in the Public Utilities Act (the “PUA”).  To 



make this plea, the ITA’s Response first mischaracterizes Staff’s iteration of the 

decisional authority that establishes the parameters of a certification proceeding.  Next, 

the ITA states that the Commission needs to decide whether its testimony is germane to 

a certification proceeding even though the ITA concedes that its testimony does not 

dispute that Naperville has met the requisite certification criteria, and does not explain 

how its testimony relates to that criteria.    

The ITA asserts that if the Commission finds its testimony irrelevant and 

immaterial, then the Commission has an obligation to fully explore the ITA’s position so 

the ITA can better lobby the General Assembly for a change of law that meets the 

association’s goals.  ITA Response, at 2.  Notwithstanding, the ITA points to no 

authority which would tend to show that the Commission has an obligation to do this.  

When the ITA finally addresses Staff’s arguments – to the extent it does so -- the 

association offers nothing more than conclusory statements to defend its testimony, 

providing no statutory, legal or factual support for these assertions.    

2. As shown below, the Administrative Law Judge (“ALJ”) should grant 

Staff’s Motion to Strike and accord no weight to the ITA’s non-responsive Response.  

Staff’s Reply is organized into two Parts.  Part I replies to the ITA’s mischaracterization 

of what is a settled area of telecommunications law—a Commission certification 

proceeding is limited to relevant and material evidence of whether an applicant has or 

has not met the three statutory certification requirement found in the PUA.  Part II 

refutes the ITA’s attempt to defend its testimony from Staff’s Motion to Strike by 

demonstrating that the ITA (1) leaves unrebutted Staff’s demonstration that the ITA’s 

testimony is irrelevant and immaterial to the issues presented in this certification 
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proceeding, and (2) offers little more than conclusory statements to defend that 

testimony.  

 

PART I: The ITA’s Mischaracterizations of Staff’s Position 

 3. The ITA’s Response mischaracterizes Staff’s Motion in two fundamental 

ways.  First, the ITA incorrectly states that the basis of Staff’s Motion is “that [the 

Commission] is without authority to impose any conditions on a grant of authority to 

provide telecommunications[.]”  ITA Response, at 1.  Second, the ITA erroneously 

states that it is Staff’s view that if an applicant has met the certification standards, then 

the Commission must “unconditionally” grant the applicant a waiver for Code Parts 710, 

711, 712, 791, and 792.  ITA Response, at 3.  These contentions are simply meritless.  

4. As to the ITA’s first argument, even a cursory perusal of Staff’s Motion 

demonstrates that Staff never made such an argument or statement, nor has Staff said 

as much in past certification proceedings.  Rather, Staff’s position is that testimony 

recommending the imposition of conditions totally unrelated to the statutory certification 

criteria is irrelevant and immaterial.  At a fundamental level, the ITA’s argument only 

states the first half of Staff’s position (e.g., if an applicant seeking to provide 

telecommunications service has met the requisite statutory certification criteria, then the 

Commission must grant the applicant a certificate).  Staff Motion at, 3-4.  The other half 

of Staff’s position, which the ITA ignores, as it must, is that Commission certification 

proceedings – like any other Commission proceeding - are convened for the purpose of 

taking in relevant and material evidence as to whether the applicant has or has not met 

the three statutory certification requirements found in the PUA.  Id. at 4.   
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There is nothing novel in Staff’s position.  In fact, Staff’s view is consistent with 

what the Illinois Appellate Court and the Commission have long held.1  This is a settled 

area of communications law in Illinois.  The ITA’s attempt to feign ignorance regarding 

the requirements for issuance of a certificate of service authority and the proper scope 

of a certification proceeding appears disingenuous given its counsel was involved in 

Illinois Independent Telephone Association v. Illinois Commerce Commission, which is 

the seminal case setting forth the requirements for certification.  183 Ill. App. 3d 220, 

236-37, 539 N.E.2d 717, 726-27 (4th Dist. 1988).   

5. On a separate level, the ITA’s second characterization of Staff’s position 

(“unconditionally” grant waivers) is wrong because Staff is not arguing that the 

Commission lacks authority to impose conditions on an applicant seeking to become a 

certificated telecommunications carrier.  ITA Response at, 3.  Again, a review of Staff’s 

Motion to Strike and the testimony of its witness, Mark Hanson, fail to reveal any such 

argument or statement.  

To reiterate (and to address the ITA’s contention directly), there is nothing 

remarkable about Staff’s statement that if an applicant has met the three statutory 

certification requirements the Commission is in no position to place conditions on the 

                                            
1 Illinois Independent Telephone Ass’n, 183 Ill. App. 3d at 236-37, 539 N.E.2d at 726-27 (“The criteria for 
granting certificates of interexchange service authority are plainly and unambiguously stated in Section 
13-403, which provides such certificates are to be issued only on the basis stated therein.”) (emphasis in 
original); Ameritech Communications of Illinois, Docket No. 95-0443, 1997 Ill. PUC LEXIS 123, at *48-50 
(Order entered March 26, 1997) (“Ameritech Order”) (same, except that minimum certification criteria are 
also exhaustive for Section 13-404 and 13-405 applications).  Accord KTNT Communications, Inc., 
Docket No. 96-0587, 1997 Ill. PUC LEXIS 869, at *8 (Order entered December 17, 1997) (“KTNT Order”), 
citing 220 ILCS 5/13-403, 5/13-404, and 5/13-405 (stating that with the passage of the Universal 
Telephone Service Protection Law “new entrants [into Illinois’ telecommunications market] would only be 
required to show that they possessed ‘sufficient technical, financial, and managerial resources and 
abilities’ to provide telecommunications services for which they sought certificates.”). 
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applicant’s certificate.  As explained above, the Illinois Appellate Court and past 

Commission orders are clear on this point. 

Contrary to the ITA’s contentions, it is Staff’s position that the Commission has 

the necessary authority to impose conditions on an applicant’s certificate of service 

authority when, based on a preponderance of record evidence, a condition is directly 

related to one or more of the three statutory certification requirements and the 

applicant’s past or present conduct demonstrates that without adherence to the 

condition or conditions the applicant would otherwise not meet one or more of the 

certification standards.  See KNTN Order, 1997 Ill. PUC LEXIS 869, at *8-9 citing 

Ameritech Order, 1997 Ill. PUC LEXIS 123, at *49-50 (“The evidence obtained by such 

an inquiry has to amount to more than speculation of potential violations of the law 

before this Commission will consider denying an applicant’s entry into the Illinois 

marketplace.  This Commission has previously rejected an attempt to condition or 

restrict an applicant’s certificate based on intervenors [speculative] concerns about an 

applicant’s potential for anticompetitive conduct.”). 

The ITA, however, cannot avail itself of the Commission’s authority to condition  

the certificate sought in this matter because it does not dispute that Naperville has met 

the three statutory certification requirements.  The ITA, moreover, has failed to explain 

how its testimony or proposed conditions are germane to whether Naperville has or has 

not met those certification requirements.  In light of the ITA’s testimony (and Response 

to Staff’s Motion to Strike), it is clear that the ITA offers no evidence whatsoever to 

contradict Naperville’s application.  In fact, Staff’s Motion to Strike was conservative and 
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only sought to strike those portions of the ITA’s testimony that were clearly “beyond the 

pale” of relevant testimony.   

6. Regarding what appears to be the ITA’s primary concern (policy issues 

regarding an alleged unfair competitive advantage that municipalities would enjoy), this 

is not the proper forum to address such issues.  ICC Staff Ex. 1.0, at 10.  The ITA 

appears to concede this point by noting that it intends to make its case to the General 

Assembly but requests that the Commission assist them in advocating their case at the 

General Assembly, by “clearly identify[ing] the limits of its authority” in certification 

cases.  ITA Response, at 2.  The ITA appears to be improperly requesting either an 

advisory opinion or a declaratory ruling.  If the ITA is requesting an advisory opinion, its 

request is improper because there is no live case or controversy. See Harrisonville Tel. 

Co. v. Commerce Comm'n, 176 Ill. App. 3d 389, 392-93 (5th Dist. 1988); Illinois 

Industrial Energy Consumers: Request for Declaratory Ruling, Ill. C.C. Dkt. No. 98-

0607, 1999 Ill. PUC LEXIS 202, at *11-12 (Mar. 10, 1999).  If the ITA is requesting a 

declaratory ruling, they have failed to comply with the Commission’s rules that provide 

for declaratory rulings.  See Code Part 200.220.  The ITA, moreover, also has other 

avenues under the PUA to address anti-competitive concerns.  For example, the ITA 

could file a complaint alleging anticompetitive behavior or file a petition seeking a 

Commission investigation of any such alleged prohibited behavior.  See e.g., Ameritech 

Order, 1997 Ill. PUC LEXIS 123, at * 49-50 (“Anticompetitive behavior . . . can be 

addressed through the complaint process if it occurs.”). 

7. In addition, the ITA is incorrect that it is Staff’s position that once an 

applicant has met the three statutory certification requirements the Commission has no 
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choice but to grant an applicant a waiver for Code Parts 710, 711, 712, 791, and 792.  

ITA Response at 3.  Here, the ITA attempts to transform Staff’s Direct Testimony 

recommending that Naperville be given a waiver for these Code Parts into a legal 

position never maintained by Staff in order to advance its “level playing field argument.”  

Compare ICC Staff Ex. 10.0, at 6-10 (where Staff Witness Hanson explains the purpose 

of each Code Part and recommends that the Commission not apply them to Naperville) 

with ITA Response at 3 (misconstruing Staff’s position as mandating that once the 

Commission grants an applicant a certificate the Commission must also grant the 

applicant a waiver of its rules).    

Contrary to the ITA’s assertion, the Commission’s decision to grant an applicant 

a certificate of service authority does not automatically trigger a waiver of the 

Commission’s rules.  ITA Response, at 3.  The Commission’s power to grant an 

applicant a certificate of service authority derives from statutory authority independent 

from its power to grant an applicant a waiver from the Commission’s rules.  Compare 

220 ILCS 5/13-403, 5/13-404, and 5/13-405 (requiring the Commission to certificate an 

applicant as a telecommunications carrier if it “possesses sufficient technical, financial, 

and managerial resources or abilities”) with 220 ILCS 5/5-102 (granting the Commission 

the authority to “establish a uniform system of accounts to be kept by public utilities”) 

and 220 ILCS 5/13-402 (permitting the Commission to waive the application of its rules 

to applicants certificated as interexchange carriers when such action reduces the 

economic burdens of regulation and is consistent with the PUA and Article XIII).  The 

only common ground between these two independent aspects of Commission statutory 

authority is that the Commission often exercises its discretionary waiver authority during 
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a certification proceeding because applicants often seek such waivers with their 

applications. 

Moreover, the fact that the Commission is authorized to grant a successful 

applicant a waiver of Code Parts 710, 711, 712, 791, and 792, and might do so in this 

case, does not support the ITA’s view that the Commission will thereby somehow permit 

Naperville to engage in allegedly improper cross-subsidization between its municipal 

electric and telecommunications operations for several reasons.  First, the Commission 

has in the past waived Code Part 710 for private telecommunications carriers and 

municipalities certificated as telecommunications carriers that agree to use Generally 

Accepted Accounting Principles because it reduces the economic burden of regulation 

and [is not] inconsistent with the PUA or the purposes of Article XIII of the PUA.2  There 

is no evidence that granting such waivers has resulted in any of the mischief that ITA 

predicts; certainly, the ITA offers no such evidence here. 

Also, as demonstrated by the testimony of Staff Witness Hanson, Code Parts 

711 and 712 only apply to carriers maintaining their books under Code Part 710, and 

are therefore inapplicable to carriers receiving a waiver for Code Part 710.  See ICC 

Staff Ex. 1.0, at 9.  Further, the plain language of Code Part 711 makes it inapplicable to 

Naperville because that Code Part only applies to carriers with more than 35,000 

access lines.  See ICC Staff Ex. 1.0, at 9; 83 Ill. Admin. Code Part 711.5(b). No party 

contends that Naperville will have that number of lines.   

                                            
2 See e.g., Granite Telecommunications, LLC, Docket No. 03-0489, 2003 Ill. PUC LEXIS 990, at *5-6, 9 
(Order entered December 3, 2003) (private telecommunications carrier granted a Part 710 waiver when 
using GAAP accounting procedures); City of Rock Falls, Docket No. 98-0325, 1998 Ill. PUC LEXIS 1091, 
at *11-12 (municipality granted a Part 710 waiver when using GAAP accounting procedures).    
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In addition, Code Parts 791 and 792 are also inapplicable to Naperville because 

those Code Parts only apply to telecommunications carriers offering both competitive 

and noncompetitive telecommunications services.  83 Ill. Admin. Code Parts 791.10 and 

792.10.  It is undisputed that Naperville will only provide competitive 

telecommunications service.  See ICC Staff Ex. 1.0, at 7 (“[Naperville] would only be 

providing competitive telecommunications service”); ITA Direct, at 16 (describing 

Naperville’s telecommunications offerings as competitive services); ITA Response, at 2 

(same); Naperville Rebuttal Testimony, at 2 (stating that Naperville will only provide 

competitive services).  Accordingly, based upon these facts, the Commission is required 

to follow the plain language of Code Parts 711, 791, and 792, and failure to do so may 

constitute arbitrary Commission action.  Springwood Assoc. v. Health Facilities Planning 

Bd., 269 Ill. App. 3d 944, 948, 646 N.E.2d 1374, 1376 (4th Dist. 1995). 

Finally, the ITA’s fears that Naperville will engage in cross-subsidization absent 

application of these Code Parts is baseless given Naperville’s obligations under the 

Illinois Municipal Code.  Section 11-117-12 of the Illinois Municipal Code requires 

Naperville to charge rates that are, among other things, “sufficient to at least bear all 

costs of maintenance and operation.”  65 ILCS 5/11-117-12.  In addition, Section 11-

117-13 requires Naperville to “keep the accounts for each public utility distinct from 

other municipal accounts and in such manner as to show the true and complete 

financial results of municipal ownership.”  65 ILCS 5/11-117-13.  Moreover, in 

maintaining separate accounts between municipal utilities each utility’s accounts must 

reflect “estimates of the amount of taxes that would be chargeable against each public 

utility if owned by a private corporation.”  Id.  Finally, it is presumed that public officials 
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will comply with the law.  Lyons v. Ryan, 210 Ill. 2d 529, 540, 780 N.E.2d 1098, 1105 

(Ill. 2002).   

Part II: Staff’s Reply to the ITA’s Specific Defense of its Testimony 

8. Staff moved to strike two portions of the ITA’s testimony: (1) Mr. 

Dougherty’s statement that only private telecommunications carriers, not municipalities 

like Naperville, must pay “taxes or fees…for access to streets, alleys and right-of-ways 

for poll attachments”; and (2) the Progress & Freedom Foundation study Mr. Dougherty 

attaches to and references in his testimony as Attachment 11.  See Staff Motion to 

Strike at 7-15 referring to ITA Direct at 23, lines 562-64, 27, lines 660-667, & 

Attachment 11.   

As is clear from its Motion, Staff moved to strike Mr. Dougherty’s first statement 

as irrelevant and immaterial because it is neither germane to whether Naperville has or 

has not met the statutory certification requirements nor factually correct.  Staff Motion to 

Strike at 7-11.   

Similarly, Staff moved to strike the study offered by Mr. Dougherty on the same 

grounds because the study is (1) not Illinois-specific, (2) fails to offer any evidence as to 

whether Naperville has or has not met the statutory certification requirements, and (3) 

used to prove a proposition not relevant to, or at issue in, this proceeding (i.e., whether 

municipalities entering Illinois’ telecommunications market purportedly have certain 

advantages over private telecommunications carriers because of their municipal status).  

Id. at 11-12.  In addition, Staff moved to strike the study because it is hearsay, and 

given its provenance, neither falls within the narrow hearsay exception found in Section 
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10-40(a) of the Illinois Administrative Procedure Act, nor is it the type of information that 

an expert in the field would rely upon to forming their opinion.  Id. at 12-14.     

9. In response, the ITA offers no statutory, case law or factual support of its 

own to refute the bases articulated in Staff’s Motion to Strike.  Nor does the ITA even 

attempt to otherwise distinguish or discredit the numerous authorities cited by Staff.  

Instead, the ITA states the following: “With regard to the Staff’s specific objections to the 

two different statements, a closer analysis demonstrates that Staff has taken the first 

statement out of context and that Staff’s attacks on the second statement 

underestimates the Administrative Law Judge’s and the Commission’s ability to give 

due weight to the testimony.”  ITA Response at 5.  As demonstrated below, the ITA’s 

response ring hollow upon closer examination. 

10. The ITA defends Mr. Dougherty’s statement that only private 

telecommunications carriers, not municipalities, are required to pay “taxes or fees” for 

access to public rights of way not by arguing its relevance, materiality or veracity, but by 

claiming that Staff took it out of context.  The ITA explains that what Mr. Dougherty was 

trying to communicate was that “without cost of service studies that would otherwise be 

required by code sections 791 or 792, he cannot tell what costs might be imputable.”  

ITA Response at 5.   

Notwithstanding ITA’s ostensible clarification, Staff accurately captured the 

context of the statement because Mr. Dougherty’s full testimony at Page 23, lines 555-

567, which reveals that he believes the payment of public right-of-way taxes or fees is 

an obligation solely borne by private telecommunications carriers, not municipalities.  

ITA Direct at 23, lines 555-567.  What this obligation has to do with whether Naperville 
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has met the statutory requirements for certification is not explained by the ITA in either 

its testimony or Response.  Further, there are no taxes or fees in which the Commission 

could require Naperville to impute because the General Assembly repealed the 

authority of municipalities to impose public right of way taxes or fees on private 

telecommunications carriers.  Staff Motion to Strike at 10.  The ITA does not rebut this 

fact.  The ALJ, accordingly, should strike the ITA’s statement as irrelevant and 

immaterial. 

11. The ITA offers the following two defenses of the study attached to Mr. 

Dougherty’s testimony: (1) the study is relevant if the Commission ignores the settled 

law that a Commission certification proceeding is confined to evidence of whether an 

applicant has met the three minimum statutory criteria; and (2) the study “is the sort of 

information an expert could reasonably rely upon”, based upon the ITA’s representation 

that it is so.  As demonstrated above, it is well settled law that Commission certification 

proceedings are confined to relevant and material evidence of whether an applicant has 

or has not met the three statutory certification requirements.  Since the ITA does not 

dispute that Naperville has met the statutory requirements, and since the ITA fails to 

even attempt to show how the study is relevant or material to Naperville’s ability to 

become certificated, the ALJ should strike the study.   

The ITA offers no support for its contentions that the study attached to Mr. 

Dougherty’s testimony is the type of information an expert in the field would reasonably 

rely upon.  As extensively detailed in Staff’s Motion to Strike, expert testimony in 

Commission proceedings is subject to the same foundational requirements used in civil 

court proceedings.  Staff Motion, at 13-14.  Also, the underlying information experts rely 
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upon to form their opinions must be relevant and reliable in that other experts in the field 

utilize such information.  As explained above, the ITA offers nothing to support the 

relevance of the study.  The ITA also fails to offer any citation to authority of any kind 

that the study is the type other experts in the field use.  Instead, the ITA offers its bare 

representation that this is the case.  This, however, is not enough.  As one court has 

stated: “Asking the testifying expert himself whether he relied on evidence does not lay 

a sufficient foundation.  The first question is not whether he relied on it, but whether it is 

the type of [information] reasonably relied upon by experts in his field.”  People v. 

Houser, 305 Ill. App. 3d 384, 395, 712 N.E.2d 355, 362 (4th Dist. 1999).    

 

Conclusion 

 For all the reasons stated, Staff respectfully requests that the Administrative Law 

Judge enter an Order granting Staff’s Motion to Strike.. 

 

      Respectfully submitted, 
 
      ___________________ 
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