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ILLINOIS TELECOMMUNICATIONS ASSOCIATION'S 
RESPONSE TO STAFF'S MOTION TO STRIKE TESTIMONY  

 
 
 Staff's motion seeks to strike of four sentences and one attachment from the testimony 

filed by Douglas Dougherty on behalf of the Illinois Telecommunications Association ("ITA") 

on the premise that the Illinois Commerce Commission (the "Commission") is without authority 

to impose any conditions on a grant of authority to provide competitive telecommunications, 

even in the face of real and specific concerns about a municipal applicant's ability and 

opportunity to unfairly subsidize competitive telephone service through reliance on the 

municipality's electrical utility.  The ITA does not wish to see the erosion of more than two 

decades of Commission work to create a level competitive playing field and intends to diligently 

pursue that Commission goal, whether it be in the Commission through this docket or in the state 

legislature. 

 In order to exhaust all available remedies in pursuing that goal, the ITA is advocating that 

the Commission impose certain conditions on the City of Naperville so that it not use its inherent 

advantages as a state municipality -- whether or not purposely -- to warp the competitive 
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telecommunications market.  If the Commission lacks the statutory authority to do that, it should 

clearly identify the limits of its authority so that the ITA and other interested parties can make 

their case to the General Assembly and so that the General Assembly has a clear understanding 

of the authority currently available to the Commission. 

Background 

 In December of 2003, the City of Naperville petitioned the Commission to obtain 

authority under Sections 13-403, 13-404 and 13-405 of the Public Utility Act ("PUA").  

Naperville is a municipality that straddles the DuPage and Will County lines.  The City has 

owned an operated an electric utility for more than 100 years.  The authority that it seeks 

includes facilities based inter-exchange services (Section 13-403), resold local and 

inter-exchange services (Section 13-404), and facilities based local exchange services 

(Section 13-405).  The City is seeking facilities-based and resale local exchange authority in an 

area that is much larger than the City boundaries or even the City's electrical utility's service 

area, and is seeking statewide facilities-based and resale authority for interexchange service.  

According to the City's testimony, it sought this authority so that it could provide 

telecommunications services not only to itself, but also to schools within the City's boundaries. 

 The ITA intervened in this docket to advocate for public policy safeguards for the 

competitive arena, an arena that could be compromised by the entry of a municipal entity with 

the ability and opportunity to establish an unfair advantage over other telecommunications 

carriers.  Specifically, the ITA has explained that the City has the ability to cross-subsidize the 

competitive telecommunications services it will be offering through the resources of its 

non-competitive Municipal Electrical Utility and that the City has unique advantages that stem 

from being a municipality.  The ITA sought these public policy safeguard either through the 
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voluntary commitments of the City or through conditions imposed by the Commission.  Through 

testimony and its data responses, the City had declined to make any voluntary commitments.  

Therefore, they can be accomplished only by Commission imposition. 

 In its testimony, the Commission Staff does not dismiss the ITA's public policy concerns.  

To the contrary, Staff notes that the ITA testimony "raises some interesting public policy issues 

regarding the proper role of municipal entry into the State's telecommunications market."  Direct 

Testimony of Mark Hanson at p. 10, lines 216-17.  In Staff's view, however: 

[the Commission] is not the proper forum to resolve these issues.  
While the Commission plays an important role in formulating the 
State’s telecommunications policy, the Commission only does so 
within the context of its statutory authority. The issues broached by 
Mr. Dougherty are of the type and magnitude that are best left for 
resolution by the General Assembly, especially since there is no 
dispute that Naperville has met the requisite statutory criteria to 
receive certificates of service authority.  (Id., lines 218-24.) 

 
In sum, Staff contends that any carrier that meets the technical, managerial and financial resource 

requirements of the PUA must be granted a certificate, unconditionally.  Interestingly, in Staff's 

view, "unconditionally" extends not only to the grant of certificate authority, but also to the 

affirmative grant of waivers from a number of Commission regulations -- including sections 710 

(imposing a uniform system of accounts), 711 or 712 (requiring cost allocation between 

regulated and unregulated activities) and 791 or 792 (governing cost of service and imputation) 

-- on the premise that those Commission regulations cannot be applied to competitive 

telecommunications carriers. 

 As a result of Staff's positions regarding the limited nature of the Commission's review, it 

has moved to strike two statements from the ITA's testimony on the premise that they are 

irrelevant to the issues in the docket.  First, they seek to exclude a statement made at page 23, 

lines 562-64, of Mr. Dougherty's Testimony: 
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They may include taxes or fees paid by other telecommunications 
carriers for access to streets, alleys and right-of-ways or for pole 
attachments. 

 
 Staff also seeks to exclude the statement made at page 27, lines 660-67, of 

Mr. Dougherty's testimony along with the attachment cited in that statement: 

For example, I am attaching to my testimony for the 
Administrative Law Judge's and the parties' easy reference, a study 
released in February, 2004 prepared by Thomas N. Lenard, Ph.D., 
who is a Senior Fellow and Vice President for Research at the 
Progress & Freedom Foundation, with regard to these issues.  That 
study is Attachment 11.  The ITA Board of Directors determined 
that issues related to municipal entry needed to be brought before 
the Commission for its consideration at this time resulting in our 
intervention in this proceeding. 

 
Argument 

 The ITA seeks only to maintain the level competitive playing field that the Commission 

has sought to develop for more than the last two decades.  The ITA believes that doing so will 

require the Commission to exercise some level of oversight to prevent the unfair 

cross-subsidization between a municipally owned electrical utility and a municipally owned 

telecommunications provider.  If the Commission has the authority to impose such conditions, 

the cited testimony is relevant and material to the Commission's considerations of whether and 

how to do so. 

 If the Commission agrees with the position of Staff that certification of a competitive 

telecommunications carrier that demonstrates the technical, managerial and financial resource 

requirements must be unconditional, the Commission should clearly so hold so that the ITA can 

address the policy issues presented by municipal entry to the General Assembly for consideration 

of appropriate legislation giving the Commission the oversight that the ITA seeks through its 

intervention in this docket.  Without such a holding, the General Assembly may not be willing to 
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review the Commission's authority if there is any ambiguity about its ability to maintain a level 

playing field using its existing authority.  If the Commission believes it has authority to exercise 

the oversight that the ITA seeks, the testimony that Staff seeks to strike is relevant and 

admissible for the Commission's appropriate consideration in the certification process for the 

City of Naperville. 

 With regard to the Staff's specific objections to the two different statements, a closer 

analysis demonstrates that Staff has taken the first statement out of context and that Staff's 

attacks on the second statement underestimate's the Administrative Law Judge's and the 

Commission's ability to give due weight to the testimony. 

 According to Staff's motion, Mr. Dougherty's reference to "taxes or fees paid by other 

telecommunications carriers for access to streets, alleys and right-of-ways or for pole 

attachments" should be stricken because the telecommunications infrastructure maintenance fee 

("TIMF") has superseded a municipality's ability to collect such fees.  In making this assertion, 

Staff ignores the context of Mr. Dougherty's statement.  At page 23 of his testimony, 

Mr. Dougherty is discussing the need to impute costs.  His point is that, without cost of service 

studies that would otherwise be required by code sections 791 or 792, he cannot tell what costs 

might be imputable.  That is why he says that such costs "may" -- not "will" include fees paid for 

access to streets, alleys and right-of-ways or for pole attachments.  Such costs "may" include 

other fees not covered by the TIMF.  Moreover, even under the TIMF, it is conceivable that 

some carriers are still paying fees due to preexisting franchise agreements not superceded by the 

TIMF, nor is it clear that the TIMF impacts pole attachment agreements.  More importantly, the 

point is that cost studies and imputation will be necessary to determine whether the City is 

unfairly imposing on its competitors costs that it does not impose on itself. 
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 Staff also attacks Mr. Dougherty's reliance on a study released in by the Progress & 

Freedom Foundation, attached to his testimony as Attachment 11 ("PFF Report"), based 

primarily on Staff's contention that it is irrelevant but also based on the argument that it is not the 

sort of material on which an expert would reasonably rely.  As the ITA has already explained, 

the issue of the PFF Report's relevance should be determined by a Commission statement on its 

authority to provide necessary oversight to municipalities entering the competitive 

telecommunications market.  Should the Commission determine that it has the authority to 

exercise oversight, Attachment 11 is relevant and admissible to the Commission's conclusion as 

to whether it should do so.  While Attachment 11 includes hearsay (the statement of an out of 

court declarant submitted for the truth of the matter asserted), that does not make it inadmissible, 

since it is the sort of information an expert could reasonably rely upon.  Specifically, it is a 

collection of case studies of costs and revenues of various municipally operated communications 

ventures.  Whether or not the Commission Staff agrees or disagree with the conclusions of the 

PFF Report's author, there is no reason to believe that the case studies are inherently suspect, 

since they are based on objective information.  Nor is there any reason to believe that an expert 

in the policy matters related to municipal entry into competitive telecommunications would not 

rely on such objective case study collections.  To the extent the Staff is concerned about the 

conclusions of the PFF Report, the Administrative Law Judge and the Commissioners are well 

able to take such concerns into account when giving proper weight to the report and Mr. 

Dougherty's reliance on it.  Thus, there is no basis to strike the PFF Report or Mr. Dougherty's 

testimony introducing that Report. 
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Conclusion 

 Staff contends that the issues in this certification docket must begin and end on whether 

the City of Naperville has demonstrated the technical, managerial and financial resource 

requirements necessary to operate a competitive telecommunications carrier.  The ITA believes 

that the entry of municipalities into competitive telecommunications presents unique issues 

calling for specific oversight from this Commission and is advocating conditions that will allow 

the Commission to exercise that oversight.  If the Commission agree with Staff and does not 

believe it has authority to impose such oversight even if it wanted to, the Commission should 

clearly so state so that the ITA can take this issue to the General Assembly.  If the Commission 

believes it has such authority, it should weigh the entire testimony proffered by the ITA in 

considering whether and how to exercise such authority, and it should deny Staff's motion to 

strike. 

 Dated this 3rd day of May, 2004.   

Respectfully submitted, 
 
ILLINOIS TELECOMMUNICATIONS 
ASSOCIATION 

 
 
      By:         
       One of its attorneys 
  
Dennis K. Muncy 
Joseph D. Murphy 
Meyer Capel 
 A Professional Corporation 
306 West Church Street 
Champaign, IL  61820 
dmuncy@meyercapel.com 
jmurphy@meyercapel.com 
mdeering@meyercapel.com 
217/352-0030 voice 
217/352-9294 fax 
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Eric Madiar  
Michael Lannon  
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Illinois Commerce Commission  
160 North LaSalle Street, Suite C-800 
Chicago, IL  60601  
emadiar@icc.state.il.us
mlannon@icc.state.il.us
 
Mark Hanson  
Case Manager  
Illinois Commerce Commission  
527 E. Capitol Avenue 
Springfield, IL  62701 
mhanson@icc.state.il.us

 
Troy A. Fodor  
E. M. Fulton Jr.  
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Springfield, IL  62703 
troyafodor@aol.com
 
 
 
 
 
 
Douglas Dougherty  
President  
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300 E. Monroe Street, Room 306 
P. O. Box 730 
Springfield, IL  62705 
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       _______________________________ 
       Joseph D. Murphy 
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