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ORDER 

 
By the Commission: 
 
 On February 19, 2004, The Lower Electric, LLC (“Lower Electric” or “Applicant”) 
filed a verified application with the Commission requesting a certificate of service 
authority in order to become an alternative retail electric supplier (“ARES”) in Illinois 
pursuant to Section 16-115 of the Public Utilities Act (“Act”) and 83 Ill. Adm. Code 451 
(“Part 451”).  On March 1, 2004, the Administrative Law Judge requested certain 
clarifications of matters contained in the application, as well as the submittal of the 
certificate of publication.  Applicant responded to Administrative Law Judge’s Ruling on 
March 8, 2004. 
 
 On March 10, 2004, Applicant filed a motion to amend its petition and an 
amended petition.  The Applicant also provided responses to the ALJ ruling of March 1, 
2004. 
 
 An Administrative Law Judge’s Proposed Order (“ALJPO”) was served on the 
Applicant.  On April 1, 2004, Applicant filed a document entitled “Response to Proposed 
Order.” The Commission’s Rules of Practice require, among other things, that 
exceptions to proposed orders be in brief form. 83 Ill. Adm. Code 200.830 (a). This 
section also instructs parties as to the format Briefs on Exceptions should take. 
Because Applicant’s document filed in response to the ALJPO failed to conform to 
Commission’s Rules of Practice, it will not be considered. 
 
 Applicant requests authority to offer the sale of electricity and power to eligible 
nonresidential retail customers with electrical demands of greater than 15,000 hours per 
year in the Commonwealth Edison Company territory. 
 
 The Commission has reviewed the application and attachments thereto and finds 
that the application, as amended and supplemented by responses to the ALJ’s 
questions, is deficient and does not satisfy all requirements of the Public Utilities Act 
and Part 451.  Applicant has provided the certificate of publication as required by 
Section 16-115(b) and Section 451.30 a).  The Applicant replied to the Administrative 
Law Judge’s request for additional information, and therefore the Commission was able 
to verify that Applicant possesses the necessary technical, financial and managerial 
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resources and abilities to provide the service for which it seeks a certificate of service 
authority as required by Section 16-115(d).   
 

However, Applicant neglected to fully respond to the ALJ’s request for more 
information as to how Applicant meets the requirements set forth in Section 16-
115(d)(5) (“reciprocity requirement”), as interpreted by the Appellate Court in Local 
Union Nos. 15, 51 and 702, International Brotherhood of Electrical Workers v. Illinois 
Commerce Commission, 265 Ill. Dec. 302, 772 N.E.2d 340 (5th Dist. 2002). (“IBEW 
Decision”). Because of this, the Commission cannot perform a complete evaluation of 
this application under the reciprocity requirement. Therefore, the Commission concludes 
that this application for ARES certification is denied. 

 
Section 16-115 (d)(5) states: 
 
That if the applicant, its corporate affiliates or the applicant's principal 
source of electricity (to the extent such source is known at the time of the 
application) owns or controls facilities, for public use, for the transmission 
or distribution of electricity to end-users within a defined geographic area 
to which electric power and energy can be physically and economically 
delivered by the electric utility or utilities in whose service area or areas 
the proposed service will be offered, the applicant, its corporate affiliates 
or principal source of electricity, as the case may be, provides delivery 
services to the electric utility or utilities in whose service area or areas the 
proposed service will be offered that are reasonably comparable to those 
offered by the electric utility, and provided further, that the applicant 
agrees to certify annually to the Commission that it is continuing to provide 
such delivery services and that it has not knowingly assisted any person 
or entity to avoid the requirements of this Section.  For purposes of this 
subparagraph, "principal source of electricity" shall mean a single source 
that supplies at least 65% of the applicant's electric power and energy, 
and the purchase of transmission and distribution services pursuant to a 
filed tariff under the jurisdiction of the Federal Energy Regulatory 
Commission or a state public utility commission shall not constitute control 
of access to the provider's transmission and distribution facilities; 
 

 The IBEW Court interpreted the phrase, “That if the applicant” to mean, “That on 
condition that”. (Emphasis added)  With this interpretation, the Court has imposed three 
conditions, namely, (1) the Applicant, its corporate affiliates, or the applicant’s principal 
source of electricity (to the extent such source is known at the time of the application) 
owns or controls facilities, for public use, for the transmission or distribution of electricity 
to end users within a defined geographic area to which electric power and energy can 
be physically and economically delivered by the electric utility or utilities in whose 
service area or areas the proposed service will be offered, (2) that the applicant, its 
corporate affiliates, or principal source of electricity, as the case may be, provides 
delivery services to the electric utility or utilities in whose service area or areas the 
proposed service will be offered that are reasonably comparable to those offered by the 
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electric utility, and provided further (3) that the Applicant certify that it will remain in 
compliance.  The IBEW Court determined that a prospective ARES must meet each 
condition in order to be certified. 
 
 Lower Electric stated in its application that it has no affiliated companies involved 
in electric retail sales or purchases in the North American continent. Lower Electric 
further avers in its application that it will comply with the reciprocity requirements 
according to the IBEW decision by “utilizing only suppliers that source its energy and 
capacity purchases from entities or locations that meet said reciprocity rules.” 
 
 The ALJ’s March 1, 2004 ruling asked Applicant to provide more information 
regarding how it meets the reciprocity requirements. The ruling asked that Applicant 
explain the meaning of “utilizing only suppliers that source its energy and capacity 
purchases from entities or locations that meet said reciprocity rules” as contained in 
paragraph 17 of the application. Additionally, the ruling asked Applicant to provide a list 
of entities under consideration as sources of energy and capacity and how these 
entities might “meet said reciprocity rules.” The ruling further requested that Applicant 
identify those potential sources of energy and capacity who offer delivery services that 
are reasonably comparable to those offered by Illinois utilities, and to explain how power 
can be physically and economically delivered by Commonwealth Edison Company 
(“ComEd”) to the defined geographic area of each supplier. 
 
 Lower Electric, in its response filed on March 8, 2004, indicated that its principal 
source of electricity as defined in Section 16-115(d)(5) would be from power plants 
located within ComEd’s control area.  Lower Electric stated that it intends to utilize only 
the delivery services of ComEd, paying the applicable tariff rates and associate 
transition charges.  Lower Electric also identified three potential suppliers; those being 
Exelon Power Team, Midwest Generation, and Dynegy.  Lower Electric is of the opinion 
that these three sources meet the requirements of Section 16-115(d)(5). However, 
Lower Electric failed to explain how these sources meet the reciprocity requirements. 
Lower Electric also failed to provide all of the information as requested by the ALJ’s 
March 1, 2004 ruling. Such information is critical to being able to perform a complete 
reciprocity clause analysis. 
 

The Commission believes power marketers such as Lower Electric plausibly fit 
into the ARES certification process as envisioned by the IBEW court. However, the 
IBEW court mandated that the Commission perform the analysis enumerated above to 
ensure that each ARES applicant meets the three conditions before concluding that the 
applicant meets the reciprocity requirement. As a result, the Commission finds Lower 
Electric’s analysis under the reciprocity requirement, vis-à-vis the IBEW Decision, to be 
inadequate. On this basis, the Commission denies Lower Electric’s application for 
ARES certification. However, the Commission acknowledges Lower Electric’s right to 
petition for rehearing or reopen the record in efforts to provide the Commission with a 
thorough reciprocity clause analysis. 
 

 



04-0118 

4 

 The Commission, having reviewed the entire record, is of the opinion and finds 
that: 
 

(1) Applicant, The Lower Electric, LLC, a business organized and authorized 
to do business under the laws of the State of Illinois, seeks authority to 
become an Alternative Retail Electric Supplier under Section 16-115 of the 
Act; 

(2) the Commission has jurisdiction of the parties hereto and the subject 
matter hereof; 

(3) the recitals of fact and conclusions reached in the prefatory portion of this 
order are supported by the record and are hereby adopted as findings of 
fact; as required by 220 ILCS 16-115(d)(1); 

(4) Applicant has demonstrated that it possesses sufficient technical, and 
managerial resources and abilities to provide power and energy to eligible 
non-residential retail customers throughout the State of Illinois; 

(5) Applicant has not complied with 220 ILCS 16-115(d)(5) and 83 Ill. Adm. 
Code 451; 

(6) the application filed by The Lower Electric, LLC on February 19, 2004 and 
amended on March 10, 2004 should be denied. 

 IT IS THEREFORE ORDERED by the Illinois Commerce Commission that the 
application filed by The Lower Electric, LLC be and is hereby denied. 
 
 IT IS FURTHER ORDERED that, subject to the provisions of Section 10-110 of 
the Public Utilities Act and 83 Ill. Adm. Code 200.880, this Order is final; it is not subject 
to the Administrative Review Law. 
 
 By order of the Commission this 21st day of April, 2004. 
 
 
 
 (SIGNED) EDWARD C. HURLEY 
 
 Chairman 


