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CITIZENS UTILITY BOARD’S 
REVISED RESPONSE TO NICOR’S MOTION  

TO EXCLUDE RUSS STROBEL AS A WITNESS 
 

 On March 24, 2004 Nicor filed a Motion to Exclude Russ Strobel As A Witness 

in This Proceeding.  Nicor bases its Motion on two grounds.  First, that his testimony 

would be irrelevant and cumulative.  Second, that Nicor is protected by attorney-client 

privilege. Nicor Motion to Exclude Strobel at 2. 

 Nicor’s first ground is meritless.  No one has testified to anything yet, and Nicor 

does not know what questions CUB plans to ask Mr. Strobel.  Thus, his testimony cannot 
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yet be considered either irrelevant or cumulative.  Moreover, Nicor has no right to 

determine who CUB calls as a witness or how CUB should put on its case.  CUB has an 

obligation to its client to put on the strongest case possible and CUB submits that Mr. 

Strobel’s testimony will significantly strengthen its case.  Specifically, CUB believes that 

Mr. Strobel’s testimony will support CUB’s position that Nicor attempted to conceal the 

LIFO layer from the Commission, and that if the Commission had accurate information 

regarding the LIFO it would have ended the PBR program when the initial two year 

period expired in September 2002. 

 As to the issue of attorney-client privilege, Nicor only presents one side of the 

issue.  Clearly, the attorney-client privilege is a general, standard protection that 

encourages the open communication between attorney and client.  However, Nicor 

ignores the significant body of case law that narrows the privilege.  In Consolidation 

Coal Co. v. Bucyrus-Erie Co., the Illinois Supreme Court qualifies the rule.  Contrary to 

Nicor’s portrayal of the privilege as absolute, the Illinois Supreme Court emphasizes that 

the privilege must be put in context of the situation at hand, quoting Wigmore the Court 

states: 

The privilege remains an exception to the general duty to disclose.  Its 
benefits are all indirect and speculative; its obstruction is plain and 
concrete***.  It is worth preserving for the purpose of general policy, but 
it is nonetheless an obstacle to the truth.  It ought to be strictly confined 
within the narrowest possible limits consistent with the logic of its 
principle. (8 Wigmore, Evidence sec. 2291, at 554 (rev. ed. 1961). 
 

Consolidation Coal Company v. Bucyrus-Erie Company, 89 Ill. 2d 103, 118, 432 N.E. 2d 

250 (1982).   

The State of Illinois' broad discovery policies seek ultimately to ascertain the 

truth, and the Supreme Court of Illinois continues to find these policies essential to the 
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fair disposition of a lawsuit.  The potential of an absolute attorney-client privilege to 

insulate so much material from the truth-seeking process convinces the Supreme Court 

that the privilege ought to be limited for the corporate client to the extent reasonably 

necessary to achieve its purpose.  Sterling Finance Mgmt., LP v. UBS PaineWebber, Inc., 

336 Ill. App. 3d 442 (1st Dist. 2002).   

 
I. Nicor Waived the Privilege by Turning the Document Over to A Non-

Attorney Outside the Company 
 

CUB believes that Nicor waived its attorney-client privilege regarding Mr. 

Strobel’s testimony on LIFO gas by giving a memo Mr. Strobel authored on this issue to 

Scott Lassar and KPMG, and then to CUB.  While Nicor alleges that the Commission 

ruled that the memorandum is privileged and cannot be referenced, CUB disputes the 

meaning of the ruling and the applicability of the ruling to the present issue of Mr. 

Strobel’s testimony.   

The ALJ’s ruling encompassed only documents that Nicor had not turned over to 

anyone.  In fact, the ruling was on the issue of CUB’s Motion to Compel documents 

that Nicor had not yet turned over.  See, Judge Dolan’s remarks, Transcript at 375-376; 

Nicor pleading Oct.3, 2003 (referencing documents Nicor withheld from production).  In 

reality, when  Nicor submitted the privilege log it had already turned the Strobel memo 

over to its witness in this proceeding, Scott Lassar and KPMG staff.  Mr. Lassar 

considered the document in preparation for both his Report to the Special Committee and 

his testimony to this Commission. Id. at 2.  Nicor then provided the memo to CUB in 

discovery.  CUB could not possibly have known that the privilege log included 
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documents that Nicor already had disclosed because such documents were beyond the 

parameters of the Motion. 

Regardless of the ALJs’ ruling on the privileged status of the memorandum itself, 

CUB submits that the arguments set forth below regarding waiver still apply.  Moreover, 

the Commission has not considered these arguments, as they have not been previously 

raised by any party.   

Any voluntary disclosure by the holder of the attorney-client privilege is 

inconsistent with the attorney-client confidential relationship and thus waives the 

privilege.  Powers v. Chicago Transit Auth., 890 F.2d 1355 (7th Cir. 1989), citing United 

States v. Buljubasic, 808 F.2d 1260 (7th Cir. 1987).  In Powers, the CTA allowed an 

employee access to a memorandum containing privileged information.  The employee 

disseminated the memo to individuals outside the CTA’s attorney-client relationship, 

including plaintiff.  The CTA sought a protective order to bar further dissemination of the 

memorandum in question, claiming attorney-client privilege.  The court held that the 

CTA had waived its attorney-client privilege.  By making the memorandum available to 

the employee, the CTA had voluntarily disclosed the privileged information contained 

therein, thereby waiving any privilege they may have had to retain the document.  

Powers, 890 F.2d at 1359-60. 

In the present case, Nicor turned over the Strobel memo to Scott Lassar, who the 

Special Committee of the Board of Directors of Nicor hired as an investigator to conduct 

“a factual investigation” regarding Nicor’s PBR program.  Lassar Direct at 2.  Later, Mr. 

Lassar became a witness for Nicor Gas and has submitted testimony in this proceeding.  
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Then, Mr. Lassar and KPMG turned the document over to CUB.  Thus, Nicor has waived 

any privilege it had, even if every one on the memorandum is part of the control group. 

Nicor argues that it “did not authorize KPMG to produce the privileged 

documents upon which CUB relied, and in fact, was unaware that KPMG had obtained 

the privileged documents during Mr. Lassar’s investigation.”  Nicor Motion at 8.  

However, Nicor does not deny turning the documents over to Mr. Lassar, as that would 

have been his only avenue for obtaining them.  Nor does Nicor indicate it ever requested 

the documents back from Mr. Lassar and KPMG.  In fact, Mr. Lassar reviewed the 

documents as part of the development of his Report and his Direct Testimony, and it 

directly or indirectly influenced his thought process.   

 
II.  Nicor Distributed the Strobel Memo Beyond the Control Group 

 
Mr. Strobel also distributed the memo inside the company beyond the control 

group.   

In Consolidation Coal the Illinois Supreme Court adopts the control group test 

regarding protection of attorney-client communications:  

[T]he only communications that are ordinarily held privileged under this 
test are those made by top management who have the ability to make a 
final decision.  We believe that an employee whose advisory role to top 
management in a particular area is such that a decision would not normally 
be made without his advice or opinion, and whose opinion in fact forms 
the basis of any final decision by those with actual authority, is properly 
within the control group.  However, the individuals upon whom he may 
rely for supplying information are not members of the control group. 
Thus, if an employee of the status described is consulted for the purpose of 
determining what legal action the corporation will pursue, his 
communication is protected from disclosure. 

 
Id. at 120.  The Court further states, “the burden of showing facts which give rise to the 

privilege rests on the one who claims the exemption.”  The Court notes: 
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Moreover, the claimant must show certain threshold requirements in order 
to avail itself of the privilege, including a showing that the communication 
originated in confidence that it would not be disclosed, was made to an 
attorney acting in his legal capacity for the purpose of securing legal 
advice or services, and remained confidential. 
 

Id. at 119.   
 

In Sterling Finance Management an investor sought the production of a report 

prepared by UBS’ outside counsel.  The firm argued that the documents were protected 

under the attorney-client privilege.  Citing Midwesco-Paschen Joint Venture For Viking 

Projects v. IMO Industries, Inc., 265 Ill. App. 3d at 664, the trial court found that the 

report’s distribution to an employee not in the control group destroyed any privilege that 

existed.  Distribution of otherwise privileged materials to individuals outside the 

corporation's control group destroys the privilege.  Sterling Finance Mgmt., 336 Ill. App. 

3d at 455.   

As Nicor points out in its Motion to Exclude Russ Strobel’s testimony, there are 

indeed two tiers of corporate employees considered part of a control group. Nicor Motion 

at 11.  Nicor relies on Midwest-Paschen Joint Venture v. IMO Industries., Inc. 265 Ill. 

App. 3d 654 for the proposition that beyond the tier one decision makers, there lies a 

second tier of protected employees “who directly advise top management and upon 

whose advice the decision makers rely.” Id.  However, employees only fall into the 

second tier of the control group when both:  

(1) the employee is in an advisory role to top management, such that the 
top management would normally not make a decision in the employee's 
particular area of expertise without the employee's advice or opinion; and 
(2) that opinion does in fact form the basis of the final decision by those 
with actual authority.   
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Archer Daniels Midland Co. v. Koppers Co. Inc., et al., 138 Ill App. 3d. 276, 279 (1st 

Dist. 1985).   

 In Archer Daniels, the plaintiff sought a report marked “confidential” which had 

been prepared in contemplation of litigation by a senior engineer.  Despite this being 

done at the request of an Archer Daniels attorney, the court found that the engineer did 

not fall into the protected second tier of the control group for the purposes of asserting 

attorney-client privilege. Id. at 280.  The court emphasized that corporate decision 

makers do not make their decisions in a vacuum and that they must regularly rely on 

employees possessing various expertise to set direction.  These employees “whom top 

management merely relies upon for supplying information” are not considered to be 

within the control group. Id.  The focus of the court for finding privilege is on individual 

people who substantially influenced decisions, not on facts that substantially influenced 

decisions. Id. See also Hyams v. Evanston Hospital et al., 225 Ill. App. 3d 253 ( “[T]he 

concern is not on what was said, but on who said what.”) 

The memo at issue from Russ Strobel, was sent to Koby Bailey, Len Gilmore, Al 

Harms, Scott Lewis, Rich Rayappan, and John Rooney.  If any of these individuals are 

not in the control group, then CUB should be allowed to question Mr. Strobel on the 

issues addressed in the memo.  As stated in Consolidation Coal, the burden in this regard 

falls on Nicor.   While Mr. Gilmore and Mr. Harms appear to be in the control group, 

given their status as witnesses in 99-0127 and 02-0067, Mr. Bailey, Mr. Rayappan and 

Mr. Lewis do not. 

Without significant evidence from Nicor, the company’s attempt to categorize 

Messrs. Bailey and Lewis as members of the second tier of its control group must fail.  
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Nicor does not assert that either employee is in an advisory role to top management “such 

that top management would normally not make a decision in the employee’s particular 

area of expertise without the employee’s advice or opinion.”  Mr. Bailey’s title at Nicor 

was Regulatory Affairs Administrator, which does not indicate that he would be part of 

the control group.  Mr. Lewis’s title was Director of Governmental Relations, which 

indicates that he was a lobbyist, and not part of the control group.  (Attachment 2). 

Most importantly, Mr. Rayappan’s testimony in his deposition indicated that he 

certainly was not part of the control group.  Mr. Rayappan, who at the time of the Strobel 

memo was director of supply accounting, testified that his role was merely to provide 

information to his superiors, not to advise them on decisions.  CUB directs the 

Commission to the following pages of Mr. Rayappan’s deposition: 18 (he reported to 

Lonnie Upshaw and provided accounting reports and information); 28, 36, 55, 56, 57 and 

59-66.  Mr. Rayappan’s responses to questions from Staff indicate that he is a number 

cruncher who provided information to others.  In fact, when asked, “[D]id you have a 

general understanding that the LIFO strategy was not to be highlighted to either Staff or 

CUB?,” Mr. Rayappan replied, “My role is to provide information to management, and I 

did that.” Rayappan Deposition at 59.  The totality of Mr. Rayappan’s deposition 

indicates he went out of his way to abdicate any responsibility for decision making 

regarding the PBR.  He does not fall within the control group definition no matter how 

liberally construed. 

   
III.  The Ruling on Mr. Strobel’s Deposition in Irrelevant 

 
 While Nicor correctly points out that the ALJs denied CUB’s request to depose 

Mr. Strobel, the ALJs ruling did not state any basis for its decision.  ALJ Ruling August 
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20, 2003.  Nor did the Ruling preclude CUB from serving Mr. Strobel with data requests 

or interrogatories.  Nicor had based its opposition in great part on the number of other 

depositions Staff had requested, and other issues not relevant to the issue at hand. Nicor 

Opposition to Deposition of Strobel at 2, et. seq. Thus, the ALJs’ Ruling on the 

deposition issue should not bear upon its decision on this Motion. 

 
CONCLUSION 

 
Under the Illinois Supreme Court ruling in Consolidation Coal the Commission 

must consider a number of factors in determining CUB’s right to question Russ Strobel as 

a witness.  Based on the argument set forth above, CUB submits that Nicor has not 

demonstrated that it preserved the attorney-client privilege.  Instead, by distributing Mr. 

Strobel’s memo to Mr. Lassar, KPMG, and CUB, and to employees beyond the control 

group, Nicor has waived its right to claim attorney-client privilege. 

    Respectfully Submitted, 
CITIZENS UTILITY BOARD 
 
 
__________________________ 
Robert J. Kelter 
Director of Litigation 

 
April 5, 2004 
 
CITIZENS UTILITY BOARD 
208 S. LaSalle Street 
Suite 1760 
Chicago, Illinois 60604 
(312) 263-4282 
(312) 263-4329 fax 
rkelter@citizensutilityboard.org  
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