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NICOR GAS’ RESPONSE 
TO CITIZENS UTILITY BOARD’S PETITION FOR INTERLOCUTORY REVIEW  

OF ORDERS ISSUED BY ADMINISTRATIVE LAW JUDGES 

Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas” or the 

“Company”), through its undersigned counsel, hereby responds to the Petition for Interlocutory 

Review filed by the Citizens Utility Board (“CUB”) challenging two prior rulings of the 

Administrative Law Judges (the “ALJs”).  In these rulings, the ALJs (1) sustained the 

Company’s assertion of privilege as to an October 3, 2001 file memorandum written by its then-

general counsel Russ Strobel, and (2) excluded Mr. Strobel as a witness in this proceeding on the 
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grounds of relevance and privilege.  The ALJs issued the first ruling in writing on November 7, 

2003.  The ALJs delivered the second ruling from the bench on April 8, 2004.  For the reasons 

stated below, the Company respectfully requests that the Commission uphold the ALJs’ fully 

advised and legally sound rulings. 

I. 
Introduction 

CUB’s Petition is unfortunate in both what it says and does not say.  On the one hand, 

CUB’s Petition misstates the facts underlying the ALJs’ rulings to sustain the Company’s 

assertion of privilege as to Mr. Strobel’s October 3, 2001 file memorandum concerning the 

former Gas Cost Performance Program (the “GCPP”), which is the subject matter of this 

proceeding, and to exclude Mr. Strobel as a witness.  CUB’s knowing misstatement of facts in its 

Petition is troubling.  On the other hand, the Petition omits any discussion of the repeated and 

extraordinary opportunities the ALJs have provided CUB to support its claim that CUB should 

be allowed to examine Mr. Strobel about his work product and confidential attorney-client 

communications or to specify any relevant testimony Mr. Strobel possibly could offer in this 

matter.  This omission is troubling, too. 

In its Petition, CUB asserts that it somehow previously was denied the opportunity to 

challenge the privileged status of Mr. Strobel’s October 3, 2001 file memorandum.  This 

assertion is untrue.  CUB explicitly argued in writing before the ALJs on two prior occasions that 

the Company had waived the privileged status of Mr. Strobel’s memorandum by allegedly 

disclosing the document to third parties and/or by allegedly releasing it broadly within the 

Company—the same arguments as to the same document that CUB is presenting here.  The ALJs 

did not credit these arguments, which CUB has been given the chance to present repeatedly, and 

the Commission should not either. 
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CUB did not seek reconsideration or interlocutory appeal of the ALJs’ November 7, 2003 

Ruling affirming the privileged status of Mr. Strobel’s file memorandum, which followed 

extensive briefing and the Company’s submission to the ALJs for in camera review every 

document it had withheld in discovery on the basis of privilege, including the subject 

memorandum.  As a procedural matter, under the Commission’s Rules of Practice, CUB’s 

renewed challenge to the ALJs’ November 7, 2003 Ruling is untimely and should not be 

considered on interlocutory review.  See 83 Ill. Admin. Code § 200.520. 

As a substantive matter, CUB’s assertion in its Petition that the Company has waived its 

privilege as to Mr. Strobel’s October 3, 2001 file memorandum—because the document 

purportedly has been “widely circulated” or otherwise “made available” to third parties—is false.  

CUB obtained Mr. Strobel’s memorandum from the files of the consulting firm KPMG LLP 

(“KPMG”), which had assisted former U.S. Attorney Scott R. Lassar during Mr. Lassar’s 

independent investigation of the GCPP.  In prior briefing on the question of privilege, CUB 

received the Company’s sworn statements attesting that Mr. Strobel’s memorandum was 

maintained as confidential, that KPMG obtained the document without authorization through an 

electronic search of the Company’s email system, and that the memorandum was produced to 

CUB without the Company’s knowledge or approval.  These facts are uncontested, and CUB 

knew these facts when it filed its Petition. 

Before the Commission, CUB also renews its prior argument that Nicor Gas’ privilege 

has been waived, because Mr. Strobel’s October 3, 2001 memorandum was copied within the 

Company to persons CUB asserts were not within Nicor Gas’ “control group” for the GCPP, as 

that term is defined under Illinois law.  See Consolidation Coal Co. v. Bucyrus-Erie Co., 89 Ill. 

2d 103, 120, 432 N.E.2d 250, 258 (1982).  Nicor Gas previously has submitted sworn statements 

attesting that each Company employee who was copied on Mr. Strobel’s October 3, 2001 
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memorandum was a top manager or served in an advisory role to top management in connection 

with the GCPP.  CUB has not provided any facts in its Petition, or before the ALJs, that could be 

considered to place at issue the “control group” status of the Nicor Gas employees copied on 

Mr. Strobel’s memorandum 

Finally, even assuming—solely for purposes of argument—that Mr. Strobel’s 

October 3, 2001 file memorandum was not privileged, Nicor Gas has submitted Mr. Strobel’s 

affidavit that he has no personal knowledge concerning the GCPP’s development, its approval in 

Commission Docket No. 99-0127, or its initial operation—all of which occurred before he joined 

Nicor Gas in December 2000.  Mr. Strobel’s affidavit further affirms that his knowledge of the 

GCPP, while he served as the Company’s general counsel (from December 2000 until October 

2002), was based entirely upon his confidential communications as corporate counsel with Nicor 

Gas’ top decision-makers and their advisory staff.  Nicor Gas further showed that, even if 

Mr. Strobel possessed relevant non-privileged information about the GCPP, whether during or 

after his tenure as general counsel, such information would be wholly duplicative of testimony 

available from other more knowledgeable witnesses who are scheduled to appear, including 

Thomas L. Fisher, Nicor Gas’ chairman and chief executive officer at all times during the 

GCPP’s development and operation. 

In sum, the ALJs relied upon uncontroverted facts in reaching their prior rulings to 

sustain the Company’s privilege as to Mr. Strobel’s October 3, 2001 memorandum and to 

exclude Mr. Strobel as a witness.  CUB received a complete opportunity to litigate the privileged 

status of Mr. Strobel’s memorandum and lost.  It did not seek reconsideration or review of the 

ALJs’ November 7, 2003 Ruling, which is now more than five months old.  CUB also received a 

complete opportunity to present its opposition to the Company’s Motion to Exclude Mr. Strobel 
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and could not articulate any relevant testimony whatsoever that Mr. Strobel could offer to assist 

the Commission in its resolution of this case.  The ALJs’ rulings should stand. 

II. 
Factual and Procedural Background 

Because CUB’s Petition contains an inaccurate presentation of the facts and related 

procedural history, Nicor Gas provides the following summary in the interest of ensuring that the 

Commission has appropriate information upon which to render a decision.  For the 

Commission’s convenience, Nicor Gas has attached to this Response pertinent materials from the 

procedural record, including those presented to the ALJs. 

As an initial matter, CUB’s Petition incorrectly identifies Mr. Strobel’s current role at the 

Company.  Mr. Strobel is Nicor Gas’ chief executive officer.1  He joined Nicor Gas in December 

2000 as its general counsel and served as the Company’s general counsel until October 2002, 

when he became Company president.  Mr. Strobel became chief executive officer of Nicor Gas 

in November 2003.   

CUB’s interest in obtaining Mr. Strobel’s testimony is not new.  During July and August 

2003, CUB and the Company litigated CUB’s application for a subpoena to take Mr. Strobel’s 

discovery deposition.  In seeking to depose Mr. Strobel, CUB specifically sought to examine Mr. 

Strobel in connection with his October 3, 2001 file memorandum containing his legal opinions 

about the GCPP.  The Company was unaware prior to receiving CUB’s application that CUB had 

obtained the privileged memorandum and, in response, provided the affidavit of its Associate 

General Counsel Daniel G. McNamara stating that the memorandum had been inadvertently 

produced to CUB through KPMG, which was not authorized to obtain the document in the first 

                                                 
1 Third Aff. of Russ M. Strobel, Mar. 24, 2004, at ¶ 1, attached hereto as Ex. 1. 
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instance.2  The ALJs denied CUB’s application on August 20, 2003, and CUB did not seek 

reconsideration or interlocutory review. 

Subsequently, CUB directly challenged the Company’s assertion of privilege as to Mr. 

Strobel’s October 3, 2001 file memorandum.  At the ALJs’ direction, Nicor Gas provided CUB 

with a log of all documents withheld in discovery based upon the attorney-client privilege or the 

work product doctrine.  The log produced by Nicor Gas identified with specificity Mr. Strobel’s 

October 3, 2001 memorandum.3  In support of the memorandum’s privileged status, Nicor Gas 

provided the affidavits of Mr. Strobel and Mr. McNamara attesting that the memorandum 

contained Mr. Strobel’s legal opinions, that Mr. Strobel provided the memorandum in confidence 

to a limited number of Nicor Gas’ top managers and their advisors, and that the production of the 

document to CUB in discovery via KPMG was inadvertent.4  CUB specifically argued waiver as 

to Mr. Strobel’s October 3, 2001 memorandum in briefing before the ALJs.5  The ALJs sustained 

the privileged status of Mr. Strobel’s file memorandum on November 7, 2003.  CUB did not seek 

reconsideration or interlocutory review of the ALJs’ ruling. 

On March 19, 2004, CUB identified Mr. Strobel on its final list of adverse witnesses to 

be called in this matter.  CUB was the only party seeking to call Mr. Strobel.  On March 24, 

2004, Nicor Gas sought a ruling to exclude Mr. Strobel as witness.  In support of its request, 

Nicor Gas provided Mr. Strobel’s affidavit that he has no knowledge concerning the GCPP for 

                                                 
2 Aff. of Daniel G. McNamara, Aug. 5, 2003, at ¶¶ 1-7, attached hereto as Ex. 2. 
3 Nicor Gas Amended Privileged Log, Oct. 3, 2001, at Nos. 17-19, attached hereto as Ex. 3.  Nicor Gas’ original 
privilege log, dated August 21, 2003, and further amended privilege log, dated October 27, 2003, each also 
identified with specificity Mr. Strobel’s October 3, 2001 memorandum. 
4 Aff. of Russ M. Strobel, Oct. 3, 2003, at ¶ 7, attached hereto as Ex. 4; Second Aff. of Daniel G. McNamara, Oct. 
27, 2003, at ¶¶ 2-5, 6, 13, 15, 20, 27, attached hereto as Ex. 5; see Aff. of Daniel G. McNamara, Aug. 5, 2003, at ¶¶ 
1-7, Ex. 2.  For purposes of brevity, the lengthy personnel chart attached to Mr. McNamara’s Second Affidavit is not 
included with this filing. 
5 CUB’s and Cook County State’s Attorney’s Office (sic) Reply to Nicor’s Additional Support  for Documents 
Withheld from Production, at p. 15, attached hereto as Ex. 6. 
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the period prior to December 2000, when he joined Nicor Gas as general counsel.6  Mr. Strobel 

affirmed that his knowledge of the GCPP while serving as the Company’s general counsel was 

based entirely upon his confidential communications with top management and their advisory 

staff.  Mr. Strobel also attested that he had no non-privileged knowledge concerning the GCPP 

during its entire operation, which could not be obtained from other Company personnel 

scheduled to appear as witnesses in this matter. 

On April 1, 2004, CUB filed its initial response to the Company’s Motion to Exclude Mr. 

Strobel.  In direct violation of the ALJs’ prior ruling, CUB based its arguments upon Mr. 

Strobel’s October 3, 2001 file memorandum and attached the document to its brief.  On April 2, 

2004, Nicor Gas filed a Verified Emergency Motion to Strike CUB’s Filing objecting to CUB’s 

knowing use of the privileged memorandum. 

On the same date, the ALJs struck CUB’s filing, stating that: 

CUB improperly made use of a document determined by the 
Administrative Law Judges to be privileged.  At no time has CUB 
sought an interlocutory appeal or reconsideration of that ruling.7 

Also on April 2, 2004, in declining CUB’s written request to reconsider their ruling striking 

CUB’s filing, the ALJs further stated: 

CUB’s use of privileged information is, on its face, a violation of a 
previous Administrative Law Judges’ Ruling.  Regardless of 
Nicor’s Motion [to Strike], once being advised of the privileged 
nature of the document, the Administrative Law Judges would 
have sua sponte stricken CUB’s use of the privileged document.8 

                                                 
6 Third Aff. of Russ M. Strobel, ¶¶ 2-5, Ex. 1. 
7 Notice of Administrative Law Judges’ Ruling, April 2, 2004, attached hereto as Ex. 7. 
8 Notice of Administrative Law Judges’ Ruling, April 2, 2004, attached hereto as Ex. 8. 
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On April 5, 2004, CUB filed its Revised Response to the Company’s Motion to Exclude 

Mr. Strobel.  While CUB’s “revised” filing did not attach Mr. Strobel’s October 3, 2001 

memorandum, CUB continued to rely upon and directly reference the document.  Indeed, with 

limited exceptions, CUB’s entire argument in its “revised” response had been cut-and-pasted 

over from its prior stricken filing.9  On the same date, without leave from the ALJs, CUB also 

filed a further request for reconsideration of the ALJs’ Ruling to strike its initial response to the 

Company’s Motion to Exclude.  The ALJs did not rule upon CUB’s further request for 

reconsideration.10 

On April 8, 2004, the ALJs heard oral argument upon and granted the Company’s Motion 

to Exclude Mr. Strobel as witness on the grounds of relevance and privilege. 

III. 
Argument 

A. The ALJs Properly Sustained the Company’s Assertion of Privilege as to Mr. 
Strobel’s October 3, 2001 File Memorandum 

As previously noted, CUB’s renewed challenge to the privileged status of Mr. Strobel’s 

October 3, 2001 file memorandum—more than five months after the ALJs ruled on the 

question—is untimely and should be considered by the Commission. 

Even if the Commission considers the question at this juncture, the Company has 

sustained its burden of showing that the memorandum reflects Mr. Strobel’s legal opinions in his 

then-capacity as Nicor Gas general counsel and that, to the extent Mr. Strobel distributed the  

                                                 
9 CUB’s “revised” filing is attached to its Petition as Exhibit A.  For the Commission’s convenience, Nicor Gas has 
attached a copy of CUB’s “revised” filing hereto as Ex. 9 which highlights those portions of CUB’s brief addressing 
Mr. Strobel’s privileged memorandum that appeared word-for-word in CUB’s prior stricken response. 
10 CUB’s request for leave and the attached brief are attached to its Petition as Exhibit B.  Because CUB’s request 
was procedurally improper at the time it was filed, following the explicit denial of its prior request for 
reconsideration, and was not addressed by the ALJs, it is the Company’s position that the Commission should not 
consider this material on interlocutory review. 
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document, he did so in confidence to a limited number of Nicor Gas decision-makers and their 

advisers with responsibility for the GCPP.  (See discussion supra).  See, e.g., People v. Adam, 51 

Ill. 2d 46, 48, 280 N.E.2d 205, 207 (1972) (attorney-client privilege attaches to confidential 

communications between attorney and client in which legal advice is sought or given); 

Consolidation Coal Co., 89 Ill. 2d at 120, 432 N.E.2d at 258 (corporation’s control group 

consists of top management and employees who directly advise decision-makers).  The ALJs 

properly considered the Company’s sworn statements in finding that the October 3, 2001 filed 

memorandum merits privileged treatment. 

In sharp contrast, CUB’s waiver argument is based upon on the direct misrepresentation 

that Mr. Strobel’s memorandum has been “widely circulated” or otherwise “made available” to 

third parties, including Mr. Lassar or KPMG.  As shown above, these representations are untrue, 

and CUB knew they were contrary to the facts when it filed its Petition.11 

Based upon the actual facts, CUB’s waiver argument fails.  Courts in Illinois have 

applied either a “subjective” test or a “balancing” test in deciding whether an inadvertent 

production of a privileged document constitutes a waiver.  Under the subjective test, “inadvertent 

disclosure can never result in a waiver of the privilege because the client had no intention of 

waiving the privilege, and a client must knowingly waive the privilege.”  People v. Murry, 305 

Ill. App. 3d 311, 316, 711 N.E.2d 1230, 1235 (2d Dist. 1999).  Under the balancing test, the 

court considers a number of factors, including the reasonableness of the precautions taken to 

prevent disclosure, the time taken to rectify the error, the scope of the discovery, the extent of the  

                                                 
11 Similarly, CUB’s assertion in its Petition, which it has not previously argued before the ALJs, that Mr. Lassar 
“relied upon” Mr. Strobel’s October 3, 2001 memorandum for purposes of the testimony he is offering in this 
proceeding is wholly unsupported and inconsistent with the pre-filed testimony of Mr. Lassar. 



Docket Nos. 01-0705/02-0067/02-0725 10 

disclosure, and fairness to the party to whom the document was inadvertently produced.  Dalen 

v. Ozite Corp., 230 Ill. App. 3d 18, 28, 594 N.E.2d 1365, 1371 (2d Dist. 1992).  As the court 

explained in R.J. Reynolds Tobacco Co. v. Premium Tobacco Stores, Inc., No. 99 C 1174, 2001 

WL 1571447, at *3 (N.D. Ill. Dec. 7, 2001), the most significant factor often will be the scope of 

the discovery; where discovery is “staggering,” as in this case, the inadvertent disclosure of a 

small number of privileged documents will not be deemed a waiver. 

Nicor Gas did not produce Mr. Strobel’s October 3, 2001 file memorandum to CUB or 

anyone else.  Nicor Gas did not “circulate” or “make available” the memorandum to Mr. Lassar 

or KPMG.  Nicor Gas did not even know that KPMG had obtained the privileged memorandum 

through its search of the Company’s email system, or that it had been obtained by CUB in this 

proceeding, until CUB attached the document to its application to take Mr. Strobel’s discovery 

deposition.  As soon as Nicor Gas became aware of the memorandum’s inadvertent production, 

the Company asserted and supported its claim of privilege before the ALJs.  Under these 

circumstances, even if the balancing test were applied, the fact that KPMG obtained 

Mr. Strobel’s October 3, 2001 memorandum and turned it over to CUB is not a waiver of 

privilege by Nicor Gas.  The ALJs correctly rejected this argument by CUB. 

In its Petition, CUB also argues that Mr. Strobel’s October 3, 2001 memorandum should 

not be deemed privileged because Mr. Strobel copied the document outside the Company’s 

“control group” for the GCPP.  This argument is not supported by the facts, was briefed and 

rejected before the ALJs, and should not be credited on review. 

The Illinois Supreme Court has set the following test for a corporation’s “control group,” 

or those employees who may engage in privileged communications with corporate counsel: 

We believe that an employee whose advisory role to top 
management in a particular area is such that a decision would not 
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normally be made without his advice or opinion, and whose 
opinion in fact forms the basis of any final decision by those with 
actual authority, is properly within the control group. . . . Thus, if 
an employee of the status described is consulted for the purpose of 
determining what legal action the corporation will pursue, his 
communication is protected from discovery. 

Consolidation Coal Co., 89 Ill. 2d at 120, 432 N.E.2d at 258.  Subsequent decisions have held 

that there are “two tiers of corporate employees whose communications with the Corporations 

(sic) attorneys are protected.  The first tier consists of the decision-makers, or top management.  

The second tier consists of those employees who directly advise top management and upon 

whose opinions and advice the decision-makers rely.”  Midwestco-Paschen Joint Venture v. IMO 

Inds., Inc., 265 Ill. App. 3d 654, 658, 638 N.E.2d 322, 325 (1st Dist. 1994). 

The persons to whom Mr. Strobel copied his October 3, 2001 file memorandum were at 

that time the Company’s regulatory affairs administrator (Koby Bailey), manager pipeline 

regulation and supply planning (Len Gilmore), manager rate research (Al Harms), director 

governmental relations (Scott Lewis), and director of supply accounting (Rich Rayappan).12  

Each of these persons reported directly to a Nicor Gas vice president or higher-ranking officer.  

Before the ALJs, Nicor Gas presented sworn evidence that each of these persons advised 

Company decision-makers in connection with the GCPP.13  CUB’s unsupported assertions that 

some or all of the persons copied did not perform such a function (depending on which round of 

briefing one considers) were rejected by the ALJs and should not be credited on review. 

In sum, the ALJs’ prior ruling affirming the privileged status of Mr. Strobel’s October 3, 

2001 memorandum was fully informed and legally correct.  CUB’s continued resort to this 

                                                 
12 The Company’s outside counsel, John Rooney, also was copied.   
13 Aff. of Daniel G. McNamara, Aug. 5, 2003, Ex. 2; Aff. of Russ M. Strobel, Oct. 3, 2003, at ¶ 7, Ex. 4; Second 
Aff. of Daniel G. McNamara, Oct. 27, 2003, Second Aff. of Daniel G. McNamara, Oct. 27, 2003, at ¶¶ 2-5, 6, 13, 
15, 20, 27, Ex -5. 
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privileged document in opposition to Nicor Gas’ Motion to Exclude Mr. Strobel and now on 

review reflects a complete misapprehension of the substantive law of privilege in Illinois and an 

utter disregard for the ALJs’ authority to supervise this case. 

B. The ALJs Properly Excluded Mr. Strobel as a Witness on the Grounds of Relevance 
and Privilege 

Nicor Gas sought and obtained the ALJs’ April 8, 2004 ruling excluding Mr. Strobel as a 

witness on the grounds that his testimony would be irrelevant to any fact of consequence related 

to the GCPP and/or cumulative of testimony to be given by other more knowledgeable witnesses.  

Nicor Gas showed that Mr. Strobel’s testimony, if permitted, would present a minefield of 

privilege issues (including and beyond the matter of Mr. Strobel’s October 3, 2001 file 

memorandum) based upon Mr. Strobel’s role as general counsel from the time he joined Nicor 

Gas until shortly before the termination of the GCPP in December 2002.  Nicor Gas further 

noted that it previously had objected on the same grounds to CUB’s application for a subpoena to 

take Mr. Strobel’s discovery deposition, which was denied. 

In opposing Nicor Gas’ Motion to Exclude Mr. Strobel, CUB could not identify any 

relevant non-privileged testimony Mr. Strobel possibly could provide to assist the Commission 

in its determination in this matter.  In its Petition, CUB asserts that: 

One central issue of these dockets is whether Nicor engaged in a 
concerted effort to purposefully withhold information from the 
Commission so that the ICC would be unaware that Nicor was 
profiting by selling gas that had been held in storage for decades 
thereby increasing the profits to Nicor under the [GCPP].  
Mr. Strobel has unique knowledge that is highly relevant and 
material concerning this issue that is unavailable from other 
corporate witnesses. 

(Petition, p. 2).  CUB, however, does not identify, what, if any, specific non-privileged facts Mr. 

Strobel could offer on this vague and summary subject matter. 
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In any event, the facts do not support CUB’s contention.  Mr. Strobel did not join Nicor 

Gas until December 2000 and has no personal knowledge at all upon which he could offer 

admissible testimony concerning the development of the GCPP, its approval by the Commission 

in Docket No. 99-0127, or its initial operation.  With respect to his term as general counsel (from 

December 2000 to October 2002), CUB has identified no non-privileged information that Mr. 

Strobel possesses that somehow would be relevant to any disputed factual matter.  Finally, even 

if Mr. Strobel possessed relevant non-privileged information concerning the operation of the 

GCPP, such information would be wholly cumulative and collateral.14   

The ALJs properly excluded Mr. Strobel as a witness, based upon the facts, and the 

Commission should uphold the ALJs’ sound and informed determination.  Aguinaga v. City of 

Chicago, 243 Ill. App. 3d 552, 573, 611 N.E.2d 1296, 1311 (1st Dist. 1993) (trial court may 

exclude evidence that is “merely cumulative”). 

                                                 
14 As noted supra, Nicor Gas has pre-filed testimony in this matter on behalf of Mr. Fisher, who was its chairman 
and chief executive officer at all times during the GCPP’s development, approval, and operation.  Nicor Gas also 
has pre-filed testimony on behalf of Mr. Harms, its manager rate administration; Theodore J. Lenart, the head of its 
Gas Supply Department; and Jeffrey Metz, the Company’s current controller and former director of management 
accounting.  Mr. Fisher, as well as Messrs. Harms, Lenart, and Metz, will be available to testify at hearing 
concerning the GCPP and be subject to examination by CUB.  In addition, nine other current and former Nicor Gas 
employees, including executives and managers with responsibility for the operation of the GCPP, have been 
identified as adverse witnesses by CUB. 
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IV. 
Conclusion 

WHEREFORE, for these reasons, Nicor Gas respectfully requests that the Commission 

deny CUB’s Petition and sustain the ALJs’ Rulings of November 7, 2003 and April 8, 2004 and 

grant such other relief as is just and appropriate.  

Dated:  April 16, 2004 

Respectfully submitted, 
 
NORTHERN ILLINOIS GAS COMPANY 
D/B/A NICOR GAS COMPANY 
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John E. Rooney 
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