
STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 

Illinois Commerce Commission    ) 
on its own motion      ) 

) Docket No. 01-0705 
Northern Illinois Gas Company d/b/a NICOR ) 
Gas Company       ) 
Reconciliation of Revenues collected under   ) 
Gas Adjustment Charges with Actual Costs   ) 
prudently incurred      ) 

) 
Illinois Commerce Commission   ) 
on its own motion      ) 

) Docket No. 02-0067 
Northern Illinois Gas Company d/b/a NICOR  ) 
Gas Company       ) 
Proceeding to review Rider 4, Gas Cost, pursuant ) 
to Section 9-244(c) of the Public Utilities Act  ) 

) 
Illinois Commerce Commission    ) 
on its own motion     ) 

) Docket No. 02-0725 
Northern Illinois Gas Company d/b/a NICOR ) 
Gas Company       ) 
Reconciliation of Revenues collected under  ) 
Gas Adjustment Charges with Actual Costs   ) 
prudently incurred      ) 
 
 

CITIZENS UTILITY BOARD’S 
PETITION FOR INTERLOCUTORY REVIEW OF ORDERS 

ISSUED BY ADMINISTRATIVE LAW JUDGES  
AND FOR RULING ON EXPEDITED BASIS 

 
 The Citizens Utility Board (CUB) petitions for interlocutory review of actions 

taken by the Administrative Law Judges (ALJs) pursuant to R. of Practice 200.520.  

Because of the immediate and continuing harm and prejudice caused by the orders to 

CUB and the fact that the hearings on the merits of the case begins on April 19, 2004, 



petitioner further requests that the Illinois Commerce Commission (ICC or Commission) 

hear this appeal on an expedited basis. 

 The ALJs on April 8, 2004 denied CUB’s request to require Nicor’s President 

Russ Strobel to testify at hearing concerning his actions at Nicor while he was General 

Counsel.  Part of his advice is memorialized in a memorandum that the ALJs erroneously 

have ruled as covered by the attorney-client privilege, a designation that CUB requested 

be changed since the document had been turned over to CUB and other third parties, 

thereby stripping the memorandum of any possible claim of privilege.  For the reasons 

stated in this appeal, the orders by the ALJs (1) denying the request to call Mr. Strobel as 

a witness and (2) the classification of the memorandum as privileged should be reversed. 

 These dockets concern Nicor’s performance based rate (PBR) program.  One 

central issue of these dockets is whether Nicor engaged in a concerted effort to 

purposefully withhold information from the Commission so that the ICC would be 

unaware that Nicor was profiting by selling gas that had been held in storage for decades 

thereby increasing the profits to Nicor under the PBR.  Mr. Strobel has unique knowledge 

that is highly relevant and material concerning this issue that is unavailable from other 

corporate witnesses.  Parts of Mr. Strobel’s activities were disclosed in his memorandum 

of October 3, 2001.  This memorandum for which Nicor claims an attorney-client 

privilege has been widely circulated among third parties including KPMG, was reviewed 

by Nicor’s testifying expert witness in this case and was provided to CUB by Nicor, Inc. 

as part of discovery.  Because the privilege has been waived, CUB should have the right 

to call Mr. Strobel as a witness to discuss his activities to stonewall the Commission from 

obtaining relevant information on the use of Nicor’s gas in storage and how Nicor 
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profited from using that gas.   In addition to waiving privilege by circulating the memo 

outside the company, Nicor waived privilege by giving the memo to Nicor employees 

outside the control group, an action that further evidenced the waiver of any privilege. 

 Nicor argues that the ALJs ruled that the October 3, 2001 memorandum was 

covered by attorney-client privilege, when they reviewed a log of privileged documents 

Nicor submitted in October 2003.  As a result of the privilege log and an affidavit 

submitted by Russ Strobel, the ALJs found the document to be covered by attorney-client 

privilege.  There are several fundamental problems with Nicor’s arguments, however.  

First, the review by the ALJs concerned only documents that had not been produced by 

Nicor.  Indeed, at the time of the ALJ review, CUB already had the October 3, 2001 

memo in its possession, a fact known to Nicor.  Second, neither the privilege log nor Mr. 

Strobel’s affidavit disclosed to the ALJs that the memorandum had been given to KPMG 

and used by Nicor’s expert witness in this case, Scott Lassar to help him formulate his 

testimony.  By its deceptive privilege log and misleading Strobel affidavit, Nicor 

withheld key information from the ALJs concerning the waiver of any attorney-client 

privilege that may have attached to the document.  Third, if had Nicor correctly identified 

on its privilege log and in Mr. Strobel’s affidavit that the document filed under seal for 

the ALJs review were copies of the same document that previously had been given to 

CUB and others, then CUB would have been able to present the ALJs with arguments 

regarding the waiver issue.  Since CUB did not, and could not, know which documents 

Nicor had given the ALJs, CUB was unable to tell the ALJs that the document already 

had been produced by Nicor, Inc. 
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 On March 24, 2004, Nicor filed a motion to exclude Mr. Strobel as a witness in 

these dockets.  CUB responded to Nicor’s motion in a filing that referenced the October 

3, 2001 memorandum.  A copy of CUB’s response is attached as Exhibit A and 

incorporated by reference herein.  Nicor filed an emergency motion to strike CUB’s 

pleading.  The ALJs granted Nicor’s motion without allowing CUB to respond.  CUB 

then filed a request to allow it to file a response and attached the response.  Again the 

ALJs denied CUB’s request to file any response.  A copy of the motion and response is 

attached as Exhibit B and incorporated by reference herein. 

 At the April 8, 2004 prehearing conference, the ALJs denied CUB’s request to 

call Mr. Strobel based upon their previous action to strike the pleadings. 

 As explained in Exhibits A and B and the discussion above, the ALJs rulings are 

in error for several reasons: 

1. The memorandum was made available to Scott Lassar at a time when he was 

conducting an investigation for Nicor, Inc., not Nicor Gas, thus waiving any 

privilege. 

2. The memorandum forms part of the basis for Mr. Lassar’s testimony in these 

dockets, thus is fully discoverable. 

3. The memorandum was made available by Nicor to third parties including the 

accounting firm of KPMG by allowing unfiltered access to Nicor’s records. 

4. The memorandum was given to CUB over a year ago by Nicor, Inc. acting 

through KPMG and Scott Lassar. 

5.  The memorandum was circulated in the company to persons outside the 

company’s control group, thereby waiving any attorney-client privilege. 
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6. In spite of the fact that Nicor has been aware for nearly a year that the 

memorandum was given to KPMG, Scott Lassar and CUB, among others, 

Nicor has made no attempt to recover the document. 

The legal arguments supporting the waiver of any attorney-client privilege are 

fully set out in CUB’s pleadings that have been attached as Exhibits A and B to this 

appeal.  Those arguments are incorporated by reference herein and will not be repeated.  

However, by examining the totality of the circumstances, the Commission must agree 

with CUB that Nicor’s wide distribution of the memorandum clearly waives any 

attorney-client privilege that may otherwise have attached to the document. 

For the reasons cited herein, CUB requests that the Commission grant this 

interlocutory appeal on an emergency basis and enter an order reversing the ALJs’ 

rulings barring Mr. Strobel from testifying and barring CUB from using the October 2, 

2001 memorandum in its cross-examination of Mr. Strobel. 

 

      Respectfully Submitted, 
     Citizens Utility Board 
 
 
 

      By:     
             Robert J. Kelter     
             Director of Litigation 
 
ROBERT J. KELTER 
CITIZENS UTILITY BOARD 
208 S. LaSalle, Suite 1760 
Chicago, IL  60604 
(312) 263-4282 
(312) 263-4329 fax 
rkelter@citizensutilityboard.org
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RICHARD C. BALOUGH 
ATTORNEY AT LAW 
656 West Randolph St. 
Ste. 500 West 
Chicago IL 60661 
(312) 902-9970 
rbalough@balough.com  
 

Dated:  14 April 2004 
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VERIFICIATION 
 
STATE OF ILLINOIS    ) 
       )    SS 
COUNTY OF COOK     ) 
 
 
 I, Robert J. Kelter, hereby affirm that I have knowledge of the contents of this 

Response and it is true and accurate to the best of my knowledge.   

 
 
       ________________________ 
       Robert J. Kelter 
       CITIZENS UTILITY BOARD 
 
Notarized this 14th day of April 2004.   
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