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RESPONSE TO COOK COUNTY STATE’S ATTORNEY’S OFFICE  
MOTION TO COMPEL  

Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas” or the 

“Company”) hereby respectfully responds to the Motion to Compel filed by the Cook County 

State’s Attorney’s Office (“Cook County”) concerning the Company’s responses to Cook 

County’s Third Data Request. 
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I. 
Introduction 

Cook County’s Third Data Request is neither a productive nor an appropriate use of the 

Commission’s discovery procedures.  The data requests at issue seek the production of materials 

on the eve of trial which are either facially irrelevant or of such limited relevance to the issues in 

dispute as to be overly broad and unduly burdensome.   

Notably, for example, Cook County seeks discovery into payments made to counsel 

representing current and former Nicor Gas employees who have been called to testify, although 

such attorneys as a matter of law are independent of Nicor Gas and their representation of their 

respective clients in no way goes to the credibility of the testimony these persons may offer.  

Similarly, Cook County seeks discovery into Nicor Gas’ payments to the Company’s non-

testifying consultants, although the Company’s communications with such persons are without 

question privileged against discovery.  See, e.g., Ill. S. Ct. Rule 201(b)(3).   

Additionally, Cook County seeks detailed documentation concerning payments made to 

outside experts on whose behalf the Company has pre-filed testimony.  In responding to Cook 

County, Nicor Gas has confirmed that these witnesses, in fact, have been paid for their services.  

To the extent Cook County believes such payments go to the issue of credibility, it is free to 

cross-examine these witnesses.  Cook County’s overreaching request, at this juncture, for the 

compilation of lists and the production of invoices detailing such payments is unwarranted and 

within the discretion of the Administrative Law Judges to deny. 

Nicor Gas notes that Cook County previously has refused in discovery to produce its own 

outside expert’s reports developed in preparation to testify in this case, inter alia, on the grounds 

that such discovery was overly broad.  Cook County cannot decline to produce its own expert’s 
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obviously relevant documents while complaining about the non-production of materials with no 

relevance or at best limited relevance. 

For all these reasons, Cook County’s Motion should be denied in its entirety.  

II. 
Argument 

A. Cook County Has No Right To Obtain Information Concerning Payments Made To 
Counsel Representing Persons Who Have Been Called To Testify In This Matter 

Cook County data request 3.03 seeks the following information: 

Please provide a list of attorney fees paid to all attorneys that 
represented deponents in this matter, and, in addition, a copy of 
their invoices. 

The information sought in this request is irrelevant to any fact of consequence in this proceeding, 

and Cook County’s Motion fails to provide any cognizable argument in support of the novel 

position that bias of a witness may be established through evidence of the witness’ independent 

representation. 

Cook County asserts that these fees are discoverable “because Nicor is paying for the 

defense of the deponents, and [Cook County] is entitled to probe the amounts Nicor has paid to 

defend these witnesses in this case and argue any inferences from those payments and the effect 

those payments had on Nicor’s deponents in briefs.”  (Motion, p. 6.)  Nicor Gas can only assume 

that the “inference” upon which Cook County relies goes to the supposed connection between 

the credibility of the witnesses and the fact that they are represented by counsel paid for by the 

Company.  No such inference, however, properly can be drawn or probed at hearing.   

The mere fact that these persons are represented by counsel certainly has no bearing on 

the credibility of the testimony they may give.  Furthermore, Nicor Gas acted entirely 
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appropriately in assuring that these current and former employees had the opportunity to be 

represented by counsel separate from its own counsel in this matter.  See, e.g., Illinois Supreme 

Court Rules of Professional Conduct, Rules 1.7 and 1.13 (governing conflict of interest and 

representation of corporate entity).  If Cook County is asserting that these counsel are engaged in 

a dual representation, Cook County is mistaken.   

B. Nicor Gas Has Responded Fully And Appropriately To Cook County’s Discovery 
Into Fees Paid To Nicor Gas’ Expert Witnesses 

Cook County data request 3.01 seeks the following information: 

Please provide a list of fees paid to each outside witness, 
consultant or expert retained in this case, and in addition, provide a 
copy of each invoice received from each witness, consultant or 
expert. 

As to Nicor Gas’s non-testifying consultants, data request 3.01 blatantly seeks discovery into 

unquestionably privileged information.1  The remainder of the request is overly broad and unduly 

burdensome, as the response sought would demand the investigation, compilation, and 

production of potentially voluminous materials by Nicor Gas in the short time period left before 

evidentiary hearings begin. 

 Nicor Gas already has fully responded fully to Cook County that its outside experts have 

been paid for their services, which is all the information Cook County reasonably requires, if it 

wishes to explore this question further on cross-examination.  In its response to data request 3.01, 

Nicor Gas stated as follows: 

                                                 
1  Under Illinois Supreme Court Rule 201(b)(3), Nicor Gas’ relationship with its consultants is strictly protected 
from discovery absent “a showing of exceptional circumstances under which it is impracticable for the party seeking 
discovery to obtain facts or opinions on the same subject matter by other means.”  Because Cook County has not 
even attempted to make such a showing here, it is not entitled to any information regarding Nicor Gas’ consultants, 
much less a list of fees paid to or invoices provided by such consultants. 
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[I]t has retained separately Russell A. Feingold and Michael A. 
Barrett, who have submitted pre-filed testimony and are expected 
to be called as witnesses for Nicor Gas in this matter.  Messrs. 
Feingold and Barrett have been paid for their services.  

No further response to this discovery is warranted. 

Cook County will have the opportunity at hearing to cross-examine Messrs. Feingold and 

Barrett about the fees they have received and any purported bias created by the receipt of those 

fees.  Accordingly, no purpose would be served by requiring Nicor Gas either to prepare a list of 

the fees paid to Messrs. Feingold and Barrett or to gather all the invoices received from Messrs. 

Feingold and Barrett, and such an effort is not required by the applicable law.  See, e.g., Lawler 

v. MacDuff, 335 Ill. App. 3d 144, 154-55, 779 N.E.2d 311, 321 (2d Dist. 2002) (concluding that 

trial court properly allowed expert witness “to testify without identifying his rate of 

compensation” where the jury was made aware of the fact that he would be compensated for his 

testimony and, thus, “defendants were able to fully expose this potential source of bias”). 

C. Cook County’s Discovery Into The Billing Records of Nicor Gas Witness Lassar Is 
Wholly Irrelevant, Overly Broad And Unduly Burdensome 

Cook County data requests 3.02 and 3.04 seek the following information: 

3.02:  Please provide a list of attorney fees paid to Scott Lassar and 
each and every attorney at Sidley Austin Brown & Wood retained 
in this case, and, in addition, provide a copy of each invoice 
received from Sidley Austin Brown & Wood for all services 
rendered since they were hired by the “Special Committee” up to 
the present. 

3.04:  Please provide a list of all fees paid to KPMG for services 
rendered in this matter, and, in addition, provide a copy of each 
invoice received from KPMG. 

Data request 3.02 seeks information that has no bearing on any fact of consequence in 

this proceeding, and, therefore, is irrelevant.  Contrary to Cook County’s assertions, Mr. Lassar 
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cannot be impeached as a witness for Nicor Gas in this case based upon fees he received for legal 

work performed nearly two years ago as the independent counsel to the Special Committee of the 

Board of Directors of Nicor Inc. (“Special Committee”).   

The reasoning behind the use of an expert’s fees as an impeachment device is tied to the 

witness being hired and being paid to give testimony in a particular case.  See, e.g., Kim v. 

Evanston Hosp., 240 Ill. App. 3d 881, 890, 608 N.E.2d 371, 377 (1st Dist. 1992) (“A party may 

properly cross-examine [an] expert regarding fee arrangements, prior testimony for the same 

party, and financial interest in the outcome of the case.”).  Payments received by Mr. Lassar in 

connection with his investigatory work for the Special Committee—well before any 

consideration whatsoever was given to him appearing on the Company’s behalf in this 

proceeding—do not go to his credibility as a witness.  Cook County’s assertion that Mr. Lassar’s 

report “became the basis of his pre-filed direct testimony in this case” (Motion, p. 5) does not 

change this result.2 

Mr. Lassar was identified as a witness in this proceeding in April 2003.  To the extent 

that data request seeks information limited to Mr. Lassar’s status as a witness for Nicor Gas, the 

Company already has provided the only information required for impeachment purposes by 

                                                 
2  Moreover, while Mr. Lassar is not Nicor Gas’ attorney, the Company believes that the requested information as it 
pertains to Mr. Lassar’s work for the Special Committee is protected from discovery by the work product doctrine.  
It is well-established that discovery is improper where it would violate the work product doctrine, unless there has 
been a showing that “it is absolutely impossible to secure the factual information [within the work product privilege] 
from other sources.”  Mlynarski v. Rush Presbyterian-St. Luke’s Med. Ctr., 213 Ill. App. 3d 427, 433, 572 N.E.2d 
1025, 1029 (1st Dist. 1991).  Cook County has not, and cannot, make such a showing here because Mr. Lassar has 
already provided to Cook County, and other parties in this matter, all the materials he relied upon in preparing his 
report to the Special Committee.  Therefore, Cook County’s attempt to invade the work product privilege should be 
rejected as Cook County has failed to provide any justification whatsoever for the invasion of that well-established 
protection.  Similarly, although Nicor Gas has not asserted the attorney-client privilege in connection with data 
request 3.02, the privilege likely would apply as between Mr. Lassar and his client. 
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stating, on information and belief, “that Mr. Lassar and other attorneys at Sidley have been paid 

for services rendered to the Special Committee.”  Cook County’s request for Nicor Gas to 

compile lists of fees paid to Mr. Lassar and other attorneys at his law firm, as well as to produce 

their invoices to the Special Committee, is overly broad and unduly burdensome, particularly at 

this late date. 

Data request 3.04 seeks information about fees paid to KPMG.  KPMG’s sole connection 

to Nicor Gas is the assistance it provided to Mr. Lassar during his independent investigation for 

the Special Committee in 2002.  Such information is irrelevant to any fact of consequence in this 

proceeding.  In its motion, Cook County argues that “[b]y analogy, the fees paid to any 

consultant who provided assistance to Mr. Lassar are also discoverable in order to adequately 

inquire into bias and financial interest.”  (Motion, p. 7.)  Any connection between fees paid to 

KPMG and purported bias on the part of Mr. Lassar, at best, is attenuated.  Because Cook 

County has failed to demonstrate any relevant connection whatsoever between the information 

sought in data request and the scope of this proceeding, Nicor Gas should not be required to 

provide any further response to this data request. 

III. 
Conclusion 

Nicor Gas has responded fully to Cook County’s Third Data Requests to the extent that 

they seek relevant information.  Nicor Gas likewise properly has objected where the data 
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requests seek overly broad and unduly burdensome discovery on the eve of trial.  Accordingly, 

Nicor Gas respectfully asks the Administrative Law Judges to deny Cook County’s Motion to 

Compel. 

 Dated:  April 12, 2004 
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