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THE COOK COUNTY STATE’S ATTORNEY’S OFFICE 
AND CITIZENS UTILITY BOARD REPLY TO NICOR’S 

RESPONSE TO THE MOTION TO STRIKE NICOR TESTIMONY 

The Cook County State’s Attorney’s Office and Citizens Utility Board (“CCSAO/CU3”) 

hereby respectfully reply to Nicor’s Response to CCSAO/CUB’s Motion to strike portions of 

Northern Illinois Gas Company’s (“Nicor”) pre-filed testimony as inadmissible and request the 

Commission grant its motion. 83 IILAdmn. Code 200.190 and 200.680. 



INTRODUCTION 

CCSAOKUB and Nicor agree that the Commission issued a Second Interim Order 

determining how this docket would proceed. CCSAOKUB and Nicor agree that the Second 

Interim Order requires determining refunds “that may be owing.. .as a result of the operation of the 

program.” Nicor Response at 5 .  However, CCSAOKUB emphasize that the Second Interim Order 

also adopted all findings of fact and conclusions of law set forth in prefatory portions of the Order. 

Second Interim Order at 6, Finding 3. One such finding is that the there is “the possibility that one 

or more types of refunds may need to be made for the various periods of the program, and the 

statutorily required elements of a program established under Section 9-244 of the Act.” Second 

Interim Order at 5 .  

Nicor points out that the plain language of the Order controls. Nicor Response at 6. 

However, Nicor incorrectly accuses CCSAO/CUB of citing the Second Interim Order piecemeal. 

To the contrary, CCSAOKUB references the pertinent pages of the Second Interim Order and 

attaches the entire Order to the motion as an exhibit. CCSAO/CUB Motion at 6. CCSAO/CUB’s 

motion should be granted because the Commission’s Second Interim Order has made the issue of 

retroactive ratemaking moot. 

ARGUMENT 

1. Retroactive Ratemaking is a Moot Issue in This Proceeding. 

At the very outset of Nicor’s response to CCSAOKUB’s motion, Nicor describes Feingold as the 

qualified expert in this proceeding to address whether CCSAO/CUB engages in retroactive 



ratemaking andor whether the Commission determined retroactive ratemaking is permissible in this 

proceeding. Nicor Response at 2-3. 

First, as CCSAO/CUB showed in its motion, the issue of retroactive ratemaking is moot. 

Nicor has failed to show the contrary. The Commission clearly ordered refunds without any 

limitations. So even assuming that CCSAO/CUB’s proposed r e h d s  constitute retroactive 

ratemaking, the Second Interim Order permits refunds without any limitations. The Second Interim 

Order adopts all findings of fact and conclusions of law in the prefatory portions of the Order. 

Second Interim Order at 6 ,  Finding 3. Some of those findings are: 

“The Joint Motion asserts that there is a link between the 
issues described above, thepossibility that one or more types of 
refunds may need to be made for various periods of the program, and 
the statutorily required elements of a program established under 
Section 9-244 of the Act.” Second Interim Order at 5. 

“The Joint Motion states that given the arguably limited scope 
of the proceeding as originally defined in the portion of the ordering 
paragraph quoted above, it would be appropriate for the Commission 
to clarifi that this proceeding is the appropriate formal mechanism 
to consider the totality of issues currently before this Commission as 
a result of the operation of the Program, including the transactions 
occurring in 1999.” a. 

“The Commission will, however, examine any issues that it 
deems appropriate in light of new information raised in the current 
docket.” Id. at 6. 

“The Joint Motion asserts that allparties agree that some 
amount of refunds will be in order although there remain 
outstanding issues amongst theparties concerning the amount of 
refunds.” a. at 4. 

Accordingly, the Commission does not need any testimony on retroactive ratemaking 

because the Commission has determined it will address refunds without any limitations. The issue 

of retroactive ratemaking is moot. 
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2. 

Assuming that CCSAO/CUB has proposed refunds retroactively, Nicor denies that it has 

Nicor has waived its rights to argue against the use of retroactive ratemaking. 

waived its rights to oppose it. Nicor Response at 7. However, Nicor fails to deny that the very 

premise of CCSAO/CUB’s motion is that Nicor agreed in the Joint Motion to expand this 

proceeding so that parties could propose adjustments and refunds in light of the information 

revealed subsequent to the whistleblower fax. Nicor has breached its agreement. CCSAO/CUB 

Motion at 2. 

Most importantly, Nicor itself proposes retroactive adjustments. For example, Nicor does 

not deny that it made adjustments for in-field transfers during a year when no accounting for such 

transfers was done, and has accordingly engaged in retroactive ratemaking. If Nicor claims it has 

not, then its proposed adjustments for in-field transfers should be stricken. 

3. 

The Commission does not need expert testimony on a legal issue. Nicor’s use of Feingold’s 

Feingold’s retroactive ratemaking claim is a legal conclusion. 

testimony as merely an expert opinion concerning the “regulatory and conceptual flaws” of 

retroactive ratemaking is unnecessary at best. Nicor Response at 8. Illinois lawmakers have 

already considered the pros and cons of retroactive ratemaking. The only remaining question is 

purely a legal argument, whether retroactive ratemaking applies in this proceeding. 
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CONCLUSION 

For all the foregoing reasons, CCSAOKUB requests this Commission grant its motion to 

strike Feingold’s testimony in its entirety. 

Respectfully, 

RICHARD A. DEVINE 
COOK COUNTY STATE’S ATTORNEY 

By: 
Mark N. Pera 
Assistant State’s Attorney 
Supervisor, Environment & Energy Division 
69 W Washington Suite 700 
Chicago, Illinois 60602 
3 12-603-8632 
E-Mail: muera@cookcountvgov.com 

ROBERT KELTER 
C I T R  UTILITY BOARD 

By: 

Citizens Utility Board 
208 S. LaSalle Street, Suite 1760 
Chicago, IL 60604 
(312) 263-4282 
E-Mail: rkelterBcitizensutilitvboard.org 
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NOTICE OF FILING 

TO: See Attached Service List 

PLEASE TAKE NOTICE that on this date April 6,2004, we have filed by sending 
by Federal Express today to the Chief Clerk of the Illinois Commerce Commission the enclosed Cook 
County State’s Attorney’s Office and Citizens Utility Board Reply to Nicor’s Response to the Motion 
to Strike Nicor Testimony in the above-captioned docket. 



RICHARD A. DEVINE 
State’s Attorney of Cook County 

Mark N. Pera 
Assistant State’s Attorney 
Environment & Energy Division 
Cook County State’s Attorney’s Office 
69 W. Washington Street, Suite 700 
Chicago, IL 60602 
Telephone: (312) 603-8600 
Fax: (312) 345-2217 
E-mail: mpera@cookcountygov.com 

CERTIFICATE OF SERVICE 

I, MARK N. PERA, hereby certify that a copy of the enclosed Cook County State’s 
Attorney’s Office and Citizens Utility Board Reply to Nicor’s Response to the Motion to Strike Nicor 
Testimony were served on all parties on the attached list on the 6th day of April 2004 by hand 
delivery, or Federal Express, or electronic mail, or U.S. first class mail prepaid. 

By: 
Mark N. Pera 
Assistant State’s Attorney 


