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PEOPLE OF THE STATE OF ILLINOIS’ REPLY REGARDING  
THEIR MOTION TO REMOVE THE CONFIDENTIAL DESIGNATION FROM 

DEPOSITION TRANSCRIPTS 
 
 NOW COME the People of the State of Illinois, by and through Lisa Madigan, Illinois 

Attorney General (“the People”), to file the People of the State of Illinois’ Reply Regarding 

Their Motion to Remove the Confidential Designation From Deposition Transcripts.  In support 

of this filing, the People state: 
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1. Nicor’s argument about the circumstances of the Lassar Report does not address 
the fact that the depositions addressed many of the same facts and issues as in the 
Lassar Report, and the public disclosure of the Lassar Report demonstrates that the 
relevant issues can no longer be treated as confidential. 

 
Nicor suggests that, despite the public release of the same information obtained and 

discussed in the Lassar Report, “[t]he Lassar Report was conducted under different 

circumstances and for different purposes than the discovery depositions at issue here.”  Response 

at 7.  However, the circumstances and purposes of a report’s origins are immaterial once the 

report is made public, because confidentiality is defeated where the information at issue has 

already been released to the public. See Cass Long Distance Services, Inc. and Cass Telephone 

Company, Petition for emergency relief to protect Petitioner’s Annual Report from disclosure for 

not less than 5 years in order to protect highly proprietary information, Docket No. 98-0060, at 

37, 42-43 (March 10, 1999) (“Cass”), citing Cooper v. Dept. of Lottery, 266 Ill.App.3d 1007, 

1020 (1st Dist, 1994).  As stated in the People’s Motion, “Nicor cannot publicly release one 

document and demand full confidential protection for another document that addresses many of 

the same issues, just because an interviewer under Nicor contract generated the former and not 

the latter.  (internal citations omitted)  Such distinctions speak more to Nicor Gas’s desire to 

control unfavorable information than protect confidential issues.”  People’s Motion at 9, citing 

Cass at 37, 42-43; Cooper v. Dept. of Lottery, 266 Ill.App.3d 1007, 1020 (1st Dist, 1994); 

Fidelity Nat. Title Ins. Co. of New York v. Intercounty Nat. Title Insurance Company, 2003 

WL2005233, N.D.Ill., April 30, 2003.  That the depositions were taken in a different context and 

may offer an alternate view of the relevant facts and issues is not sufficient reason to mask them 

from the public when the underlying facts and issues themselves are already publicly available.   

As stated in the People’s Motion, the Lassar Report addressed many of the same issues as 

were addressed in the depositions.  Motion at 6. The depositions consisted of XXXXXXXXXX 
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XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

XXXXXXXXXX  Goreman Deposition, Tr. at 6.  The relevant Commission docket is this 

investigation into Nicor’s actions under its Performance Based Rate Plan and the attendant gas 

cost reconciliation dockets.  Similarly, as Nicor stated in its Response: “The [Nicor] Special 

Committee hired Mr. Lassar to perform an investigation into certain of Nicor Gas’ actions 

related to its Gas Cost Performance Program.”  Response at 7.  Clearly the Lassar Report was 

prepared to address the same circumstances that the Commission is reviewing in this docket.  

The Lassar team interviewed each of the deponents, and the Lassar Report was freely discussed 

in the depositions.  In Mr. Cali’s Deposition, for example, the Lassar Report and attachments 

were discussed over 14 times.  The information publicly released in the Lassar Report 

demonstrates that the depositions are clearly not entitled to confidential treatment, as the 

information they provide is already in the public realm.  Therefore, the People request that the 

Commission declare the deposition transcripts(Attachment D to the People’s Motion), which 

address the circumstances as the Lassar Report, to be public documents. 

 

2. Nicor incorrectly argues that the Freedom of Information Act (“FOIA”) standards 
are inapplicable to any portion of the deposition transcripts. 
 
The People’s Motion argued that even if, based on the public release of the Lassar 

Report, the Commission did not declare all of the deposition transcripts attached to the Motion to 

be public, Nicor would have to demonstrate, by specific factual or evidentiary material, the 

portions of the deposition transcripts referenced, cited and quoted in pre-filed testimony merit 

confidential protection under the FOIA standards adopted by the Commission in Cass.  People’s 

Motion at 12-14, Cass at 28, 41-43, citing National Parks and Conservation Assoc. v. Morton, 

498 F.2d 765, 770 (D.C. Cir. 1974).   
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In response, Nicor offers the vague argument that the FOIA standards adopted in the 

Cass case do not apply in a litigation context.  Response at 8.  Yet, neither of the cases it cites 

address whether material that will be entered into the evidentiary record is subject to the FOIA 

standards adopted by the Commission.   Response at 9, citing John Doe Agency v. John Doe 

Corp., 493 U.S. 146, 153 (1990) (FOIA request during pending grand jury investigation); People 

v. City of Chicago, 184 Ill.2d 521, 529-30, 705 N.E.2d 48, 51-52 (1998) (court ruled that City’s 

withholding of documents under a broad interpretation of FOIA exemption “would undoubtedly 

operate to hinder the fact- finding process” of civil discovery).  Neither of the cases cited by 

Nicor provide any authority on the standards applicable to review of claims to keep allegedly 

confidential information from the otherwise public record.   

As addressed in the People’s Motion, the portions of the deposition transcripts 

referenced, cited and quoted in pre-filed testimony will be entered into the evidentiary record, 

which will make them public records, absent a protective order.1  See 220 ILCS 5/10-101 (“All 

hearings conducted by the Commission shall be open to the public.”).  The Commission has 

adopted the FOIA standards when determining whether public records merit confidential 

protection.  People’s Motion at 12-14, see also In Re: Marriage of Johnson, 232 Ill. App. 3d 

1068, 1072-73, 598 N.E.2d 406, 409 (4th Dist. 1992) (“In order to overcome the presumption of 

[public access to judicial records], the moving party bears the burden of establishing a 

compelling interest why access should be restricted and that the [court’s] protective order is 

drafted ‘in the manner least restrictive of the public’s interest.’”), quoting Shenandoah 

Publishing House, Inc. v. Fanning, 235 Va. 253, 259, 368 S.E.2d 253, 256 (1988).  Under the 

FOIA standards Nicor would have to demonstrate, by specific factual or evidentiary material, 

                                                 
1 The cases cited by Nicor against making discovery documents public only apply to a situation where the party has 
requested a protective order and the Commission has already found that the material at issue does, indeed, merit 
confidential protection, which was not done in this docket.  Nicor Response at 6. 
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that public disclosure of the portions of the deposition transcripts referenced, cited and quoted in 

pre-filed testimony  

is either (1) likely to impair the public body’s ability to obtain necessary 
information in the future (the “impairment test”), or (2) likely to cause substantial 
harm to the competitive position of the person from whom the information was 
obtained (the “competitive harm test”). 
 

Cass at 28, 41-43, citing National Parks and Conservation Assoc. at 770.   

Nicor elected to attack the application of Cass, rather than offer any attempt to 

demonstrate that the portions of the deposition transcripts referenced, cited and quoted in pre-

filed testimony merit confidential protection under the FOIA standards adopted by the 

Commission in Cass.  By so doing, Nicor took the risk that where the Cass standards are held to 

apply, Nicor has offered no demonstration to meet those standards.  Accordingly, the 

Commission has no choice but to assume that Nicor cannot meet the Cass standards.  Therefore, 

the People request that, in accordance with Commission practice, the Commission find, based on 

Nicor’s failure to demonstrate that the portions of the deposition transcripts referenced, cited, 

and quoted in pre-filed testimony meet the FIOA standards for confidentiality and in order to 

comply with the statutory directive that all Commission hearings be open to the public, that those 

deposition transcript portions are public documents.  220 ILCS 5/10-101. 

 

3. Nicor’s incorrect reliance on the parties’ compliance with the Proprietary 
Agreement as a waiver of those parties’ right to challenge any of the confidential 
designation made by Nicor under the Agreement violates the terms of the 
Agreement, would usurp the power of the Commission, and should be rejected. 

 
Nicor’s Response initially argues for the confidential protection of all of the deposition 

transcripts based on the fact that all parties and the ALJs have so far treated the transcripts as 

confidential.  Nicor Response at 2-3.  Yet, the Proprietary Agreement (Attachment A) only 
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addresses how the signatory parties will treat material designated as confidential by Nicor.  

Proprietary Agreement at ¶ 1-6.  The Agreement does not prevent parties from challenging 

whether in fact the information should be treated as confidential, nor does it address how the 

Commission determines whether such material merits confidential protection.  Indeed, the 

Proprietary Agreement explicitly states that: 

[this Agreement] shall not be construed as an agreement by the parties that any 
document or data provided under the terms of this Agreement in fact contains 
confidential or proprietary or trade secret information [and] does not waive any 
party’s right to contest the designation of any particular document or data as 
containing confidential, proprietary or trade secret information. 
 

Proprietary Agreement at ¶ 7 (emphasis added).  The People are following the appropriate 

procedure by treating designated material as confidential while they seek an agreement or a legal 

determination that designated material should not be kept from the public. 

Nicor would make the preliminary treatment of designated materials as confidential as 

somehow preventing a direct challenge to its confidentiality, which the Agreement, as quoted 

above, itself envisions and addresses.  Following the logic of Nicor’s initial argument, the only 

way for a party to not waive a challenge to Nicor’s unilateral designation of a document as 

confidential, would be to disseminate it publicly, which would be in contravention of paragraphs 

1, 2 and 5 of the Proprietary Agreement signed by that party, or refuse to sign the agreement, 

cutting off access to any material that Nicor unilaterally designated as confidential.  This 

resulting “damned if you do, damned if you don’t” effect of Nicor’s interpretation of the 

Proprietary Agreement would usurp the Commission’s power to determine what information 

merits confidential protection, contravene the right to challenge confidential designations 

provided in the Agreement, and undermine the efficiency of the process by penalizing parties 

who maintain the confidentiality of designated information for any period of time.   
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As pointed out below, the People relied on Nicor’s promise last August to specifically 

identify materials that it believed are entitled to confidential treatment and held all materials in 

confidence.  The People should not be penalized or precluded from bringing their Motion 

because they complied with the confidentiality terms of the Agreement while awaiting Nicor’s 

promised list of specific, confidential materials contained in the deposition transcripts. 

 

4. The Commission should reject Nicor’s attempts to shift the burden of requesting 
confidential treatment onto the party requesting public access. 

 
Nicor has the burden of requesting and proving that any particular information merits 

confidential protection by the Commission.  Tr. at 186, Sept 26, 2002.  This burden does not 

change regardless of whether a party has entered into a proprietary agreement or not.  Id.  All 

that the Commission has required of parties challenging any confidential designation was to 

identify the documents challenged, which the People have done.  See Tr. at 157-58, Sep. 4, 2002. 

Nicor’s Response has paraphrased liberally from the hearing transcripts in this case to 

claim that it is the People’s burden to object “to the confidential treatment of specific portions of 

deposition testimony” and “the parties would then brief the confidential designation”  Nicor 

Response at 2-4, 6 (emphasis in original), citing Tr. at 157-58, 162, Sept. 4, 2002.  However, that 

selective description of the transcript fails to capture the ALJ’s previous ruling regarding the 

procedure and burden of proof for confidential protection: 

Under the proprietary agreement, parties have the right to contest the 
designation by another party as to whether or not a document should be 
treated as confidential.  That permission to contest does not necessarily shift the 
burden to the contesting party to disprove the confidential status…we will have a 
motion call to review the documents, and specifically those documents which 
CUB or Cook County believe is not or should not receive confidential 
designation.  That is not to be confused with a shifting of the burden.  We are 
simply asking for judicial economy that the movants identify the 
documentation, which they find objectionable, the Company still would then 
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have the burden of proving that they should receive confidential or 
proprietary status. 
 

Tr. at 157-58 (emphasis added).  This procedure outlined by the ALJ does not require the 

movants to brief or justify their challenge to designated material.  On the contrary, it explicitly 

requires the party seeking to maintain the confidential treatment of materials to bear “the burden 

of proving they should receive confidential and proprietary status.” (Quoted in full above.)  

Unlike the process suggested by Nicor, the process described by the ALJ is cons istent with the 

law, which treats all materials as public unless a showing is made that they should be made 

inaccessible to the public. 

The People have identified the documents that they believe should not receive 

confidential designation, both in their le tter of March 5, 2004 and the People’s Motion of March 

24, 2004.  The People further identified those specific portions of the transcripts that will become 

part of the evidentiary record, the confidentiality designation of which will be judged under the 

FOIA standard adopted by the Commission for public records.  People’s Motion at 10-11, citing 

Cass, at 37, 42-43.  Indeed, the People have identified the challenged documentation to a greater 

degree of specificity than Nicor has employed designating those documents as confidential.  

Nicor now has the burden of proving that these materials, or some portion of them, are entitled to 

confidential treatment.  Yet, Nicor’s Response utterly failed to offer any substantive justification 

for treating these challenged materials as confidential, arguing instead that the People, and the 

Commission, are somehow precluded from even seeking to review Nicor’s unilateral, blanket 

claim of confidentiality. 

Nicor’s Response is inconsistent with the Proprietary Agreement it drafted and insisted 

that parties sign prior to participating in the depositions at issue here, and violates the ALJ’s 

conditions on confidential designations.  Its failure to justify confidential treatment of the 
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challenged documents in its Response to the People’s Motion should be treated as a waiver of its 

confidentiality claims. 

5. Nicor has had sufficient time to request confidential treatment of the deposition 
transcripts. 
 
On June 23, 2003 Nicor counsel stated that XXXXXXXXXXXXXXXXXXXX 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX Deposition of Goreman at 

5 (emphasis added).  While, at that time, parties assented to this request, this was not a waiver of 

the confidentiality issue or the parties’ rights to challenge that designation.  See Proprietary 

Agreement at ¶ 7, quoted above.  Parties assented to confidential treatment, XXXXXXXXX in 

order to facilitate the taking of depositions.  Nicor’s determination of what specifically was 

really confidential was to shortly follow the depositions.   

Indeed, on two occasions during the depositions, intervening parties stated that XXXX 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

XXXX (Deposition of Ryappan at 5, July 11, 2003) and counsel for the Citizens Utility Board 

(“CUB”) asked:XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX  Deposition of Cali at 5, July 17, 2003.  

Nicor counsel’s reply was XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX  Id.  

Mr. Cali’s deposition was conducted on July 17, 2003.  Nicor filed its direct testimony on 

reopening on August 5, 2003, and filed Mr. Lassar’s testimony on September 16, 2003.  Nicor 

had from August 5, 2003, eight months ago, to specify what it deemed XXXXXXXXXXXX   
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Despite this significant span of time, Nicor claims that it is the People’s Motion that is 

untimely, and not Nicor’s delay that is improper.  As addressed above, counsel for the CUB 

requested, during the depositions, that Nicor specify XXXXXXXXXXXXXXXX  Nicor cannot 

now claim that the People’s Motion is untimely and counter to procedure,2 when Nicor has 

already squandered the eight months that it had to XXXXXXXXXXXXXXXXXXXXXXX3 as 

requested and promised on July 17, 2003.  

Despite the identification of the transcripts by the People and CUB and the transcript 

portions referenced, cited and quoted in the pre-filed testimony as material that should be made 

public, the Nicor Response argues that “[I]t is impossible for Nicor Gas to argue in the abstract 

as to the propriety of confidential treatment of the deposition transcripts.”  Nicor Response at 5.  

Yet, Nicor had no trouble designating, in the abstract, the whole of the deposition transcripts to 

be confidential in the first instance.   

The underlying assumption of the Proprietary Agreement is that Nicor will have a good 

faith basis to designate this material as confidential.  Nicor’s good faith basis for confidential 

treatment was requested during the depositions, in the letters from the People and CUB (see 

Attachments A&B to People’s Motion), and in telephone negotiations with Nicor counsel.    

Instead of responding to legitimate questions about the basis for Nicor’s confidential designation, 

Nicor used its Response to the People’s Motion to attack the Motion for not fitting into the 

curious procedure (not supported by the Agreement, the ALJ’s prior statements or the law) that 

Nicor asserts is required for a party to challenge Nicor’s unilateral confidential designations.  

Nicor’s failure to provide any justification for confidential treatment of the depositions should 

                                                 
2 The People note that they do not agree that not identifying any adverse witnesses precludes them from examining 
any person called to testify in hearing.  See Nicor Response at 4. 
3 All of the shaded language designated as “confidential” in this brief illustrates the question that the People and 
CUB have been asking Nicor for several months – why does Nicor consider every page of these deposition 
transcripts confidential? 
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lead the ALJ to remove the confidential designations as Nicor has not met its burden of proving 

that confidential treatment is warranted. 

 

6. Conclusion 

Nicor has had several months to explain the reasoning behind its designation of the all of 

the deposition transcripts as confidential. Yet, Nicor has provided no explanation to justify why 

the Commission should accord the deposition transcripts confidential protection.  Given a second 

opportunity to explain its confidential designations in response to the People’s motion, it again 

declined to provide any justification at all.  Further, Nicor has released the Lassar Report and all 

of its attachments to the public.  Because the Lassar Report contains the same facts and issues as 

the depositions, the information is already in the public realm, and is not entitled to protection 

here.  Therefore, the People request that the Commission declare the deposition transcripts to be 

public documents.  

 

Date: April 6, 2004 

Sincerely, 

      The People of the State of Illinois, by and through 
      LISA MADIGAN, Illinois Attorney General 
          
 
      By:        
       Mark G. Kaminski 
       Assistant Attorney General 
       Office of the Illinois Attorney General 
       100 West Randolph Street, 11th Floor 
       Chicago, IL 60601 
       mkaminski@atg.state.il.us 
       (312) 814-8326 

Attachments 


