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REPLY BRIEF OF NICOR GAS 
IN SUPPORT OF ITS MOTION TO STRIKE 

STAFF WITNESS TESTIMONY CONCERNING 
NICOR GAS’ 2% STORAGE FACTOR ADJUSTMENT 

Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas” or the 

“Company”), through its undersigned counsel, submits this Reply in support of its motion to 

strike portions of Staff witnesses Richard J. Zuraski’s (“Zuraski”) and Steven R. Knepler’s 

(“Knepler”) pre-filed testimony and, in support thereof, states as follows:   
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I. 
INTRODUCTION 

Staff incorrectly argues that the scope of this docket should be expanded beyond the plain 

language of the Commission’s Second Interim Order dated December 17, 2002 (the “Order”).  

Staff’s Response, however, acknowledges four key points that completely undermine its 

argument: 

• Staff acknowledges that that there is no ratepayer harm associated with Nicor’s 
method of recovering lost gas costs associated with the 2% factor.  (Staff Resp., 
p. 5).    

• Staff acknowledges that the costs associated with the 2% factor are recoverable 
costs.  (Staff Resp., p. 5). 

• Staff does not dispute and, therefore, concedes that the 2% issue has nothing to do 
with the Gas Cost Performance Program (“GCPP” or the “Program”). 

• Staff does not dispute that acceptance of its retroactive adjustment would likely 
bar the Company from ever recovering the costs associated with the 2% factor. 

These acknowledgments undermine Staff’s position because they make clear (1) that 

consideration of Staff’s 2% factor issue is beyond the scope of this proceeding, (2) that 

consideration of the issue in this proceeding is unwarranted, and (3) to the contrary, that 

consideration of the issue has the potential to create an unjust result by preventing Nicor from 

recovering reasonable and prudently incurred costs that Staff itself agrees are properly 

recoverable.  Staff’s acknowledgements, therefore, demonstrate that the Commission should not 

consider the 2% factor issue within the context of this proceeding.   

 Indeed, the Commission should deny Staff’s improper attempt to argue this issue within 

the context of this case for any of these reasons alone.  First, the Commission’s Order explicitly 

limited the scope of this proceeding to issues relating to the GCPP: 
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The Joint Motion states that given the arguably limited scope of the 
proceeding as originally defined … it would be appropriate for the 
Commission to clarify that this proceeding is the appropriate formal 
mechanism to consider the totality of issues currently before the 
Commission as a result of the operation of the Program, including 
transactions occurring in 1999. 

(Order, p. 5)(emphasis added).  Moreover, the Interim Order’s findings and ordering paragraphs 

directed, in relevant part, that the Commission:   

will consider for final resolution in this proceeding all issues relating to 
the operation of the Program Nicor Gas implemented under tariffs filed 
in accordance with the Commission’s Order entered November 23, 1999, 
in Docket 99-0127, and all issues relating to any refunds that may be 
owing to Nicor customers as a result of the operation of the Program 
and as a result of the operation of the company’s Rider 6 in 1999, 2000, 
2001, and 2002, and for ordering such other and further relief as is deemed 
equitable and just. 

(Id., p. 6) (emphasis added).  Thus, it is clear that the Commission limited this proceeding to 

issues related to the operation of the GCPP.  Staff’s acknowledgment that its 2% factor issue is 

unrelated to the GCPP puts the issue, indisputably, beyond the scope of this proceeding 

 Moreover, the Order was proposed and adopted by the Commission pursuant to the 

parties’ agreement.  The parties’ agreement, as reflected in the Joint Motion, was to reopen the 

record in this proceeding to permit additional discovery and to narrowly expand the scope of the 

Commission’s review to include issues related to the GCPP for the years 1999-2002.  (Id., pp. 3-

4).  Staff’s attempt to rewrite the parties’ agreement is unfair and unreasonable on its face.  

 Second, it is obvious that there is no need to consider the 2% factor issue in this 

proceeding.  Staff’s Response relies heavily on its contention that its issue is based on “new 

information.”  Aside from the fact that the Nicor strongly disputes the notion that Staff was 

unaware of the Company’s past recovery of these costs,1 it is undisputed that there is no 

                                                 
1  See Nicor’s Motion at p. 4 and attached affidavit of Al Harms. 
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ratepayer harm associated with Nicor Gas’ recovery of these costs.  With Staff’s 

acknowledgement that ratepayers are not being harmed, its assertion that this issue must be 

addressed in the instant proceeding rings hollow.  Simply stated, Staff has not provided a 

compelling reason to violate the Order by addressing an issue that is totally unrelated to the 

Commission’s stated, and the parties’ agreed-to, purpose for this proceeding. 

 Third and finally, while Staff has failed entirely to provide a compelling reason to exceed 

the scope of the Commission’s Order on Reopening, the Company has provided a compelling 

reason for this issue not to be heard at this time, which Staff acknowledges.  In particular, Staff 

agrees that it is proper for Nicor Gas to recover the costs associated with the 2% factor and, 

furthermore, does not dispute that its proposed adjustment is retroactive and would likely prevent 

the Company from ever recovering these amounts.  It would be fundamentally unfair for the 

Commission to bar the Company from recovering these costs that Staff itself acknowledges are 

properly recoverable. 

The Commission’s Order in this proceeding defines the full scope of its review of Nicor 

Gas’ GCPP.  Staff has provided no compelling reason for the Commission to deviate from the 

plain language and intent of the agreed Order.  Staff’s acknowledgement that there is no 

ratepayer harm associated with the 2% factor and that consideration of the issue would 

potentially deny Nicor Gas the recovery of legitimate costs provides further reason for the 

Commission to adhere to the agreed Order.  Nicor Gas’ Motion should be granted. 

II. 
ARGUMENT 

Staff’s proposed refund of nearly $26 million is premised on Knepler’s retrospective 

application of alternative accounting methods that he asserts the Company’s should have used in 

order to recover the 2% accounting factor, a consideration that is beyond the scope of this 
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proceeding.  The Order clearly limits the range of appropriate issues upon which the parties 

“agree[d] that some amount of refunds will be in order….”  (Order, p. 4).  With the parties’ 

agreement, the Order reopened the record in this proceeding only to consider: (1) issues related 

to the operation of Nicor Gas’ Gas Cost Performance Program (“GCPP” or “Program”), and (2) 

any refunds that may be owing as a result of the operation of the GCPP as it impacted Nicor Gas’ 

Rider 6 proceedings from 1999-2002.  (Order, p. 6; Motion, pp. 2-3).  Zuraski’s and Knepler’s 

proposed $25,983,326 refund fails both of these requirements and should be stricken. 

Staff replies that Zuraski’s and Knepler’s testimonies are admissible based on: (1) the 

parties’ joint motion; (2) the Commission’s rules governing purchased gas adjustment (“PGA”) 

clause proceedings; and (3) the Order’s passing reference to “new” information.  (Staff Resp., 

pp. 2-6).  Each of these contentions fails for the same reason; the full scope of this proceeding is 

defined exclusively by the Order, which by its terms requires that each issue examined herein 

relate to the operation of the GCPP and its impact on the PGA during the years the Program 

operated.   

The joint motion, and in particular Staff’s purportedly non-exclusive list of issues 

reflected therein, does not reflect a separate or broader standard.  The parties recognized that 

each of the issues under Staff’s consideration concerned both the operation of Nicor Gas’ GCPP 

and its impact on the PGA proceedings for the period 1999-2002.  This is consistent with the 

understanding of the parties as recounted in the Order:  

The Joint Motion states that these issues and refunds will impact the 1999, 
2000, 2001 & 2002 PGA dockets in addition to the current docket … The 
Joint Motion asserts that there is a link between the issues described 
above, the possibility that one or more types of refunds may need to be 
made for various periods of the program, and the statutorily required 
element of a program established under Section 9-244 of the Act. 
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(Order, pp. 4-5) (emphasis added).  In contrast, there is no connection between the operation of 

Nicor Gas’ GCPP and whether from 1999-2002 it properly recovered this cost through the PGA 

mechanism, a fact that Staff’s Response does not even address.  Rather, Zuraski’s and Knepler’s 

proposed $26 million refund is premised on Knepler’s opinion that Nicor Gas improperly 

categorized “lost and unaccounted for gas”, an opinion that Nicor Gas strongly disputes, but that 

presumably Knepler would assert regardless of the operation of the GCPP. 

This proceeding was initiated under Section 9-244 of the Public Utilities Act, 220 ILCS 

5/9-244, (Order, p. 1), and consolidated with Docket Nos. 01-0705 and 02-0275 only to create a 

formal mechanism to consider all issues related to the operation of the GCPP, its impact on the 

PGA clause proceedings for 1999, 2000, 2001 and 2002, and any refunds that may be owing as a 

result thereof.  (Order, p. 6).  The parties agreed that consolidation was the administratively 

expedient means to treat any resulting refunds uniformly and completely.  (Order, p. 4).  This 

agreement should not result a retroactive application of a faulty interpretation of the 

Commission’s PGA rules that has no relation whatsoever to the operation of the GCPP.  (Staff 

Resp., pp. 4-5).2  The scope of this proceeding is clearly defined in the Order.  

The accusation that Nicor Gas “has been improperly accounting for the cost of gas … for 

a long period of time” is no justification for ignoring the boundaries established by the Order.  

The Order clearly provides that the PGA proceedings for 1999-2002 are at issue only to the 

extent they were impacted (if at all) by the operation of the GCPP.  (Order, p. 6).  Even if the 

Commission determines that Knepler’s alternative accounting treatment for the 2% is preferable 

                                                 
2 Knepler’s proposed $26 million refund is an aggregate amount for each of the four years of the GCPP’s operation.  
If Staff contends that the PGA rules apply because Dockets 01-0127 and 02-0725 have not been concluded by final 
order of the Commission, then Staff’s response is, at best, unclear regarding what authority the Commission’s PGA 
rules provide for Knepler’s proposed refunds for 1999 and 2000.  Staff cannot pursue a refund purportedly 
calculated for the four years during which the GCPP was in effect, yet ignore the very basis for why those years are 
at issue in this proceeding; ie., that any refunds be based on the operation of the GCPP during these years. 
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for reasons that are necessarily independent of the GCPP, it should address the issue only 

prospectively.  Granting Knepler’s extraordinary and punitive refund proposal would bar on the 

grounds of retroactive ratemaking Nicor Gas’ recovery of legitimate and ascertainable costs for 

which there has been no assertion of ratepayer harm and over which there exists no dispute 

concerning prudence or amount.  Such a result is neither equitable nor just.  (Order, p. 6). 

Staff’s assertion that the Commission only discovered Nicor Gas’ 2% accounting 

treatment in October, 2003, (Staff Resp., p. 3), may (or may not) be the ALJs’ conclusion.3  But 

that does not make Zuraski’s and Knepler’s testimonies appropriate within the meaning of the 

Order, nor warrant deferring to the merits resolution of Nicor Gas’ objection to its admissibility.  

The Order states that the Commission “will examine any issue that it deems appropriate in light 

of new information raised in the current docket.”  (Order, p. 6).  The propriety – indeed 

relevance – of this purportedly “new” information must be determined by the standard for which 

the record in any proceeding was reopened.  That standard is defined by the Order, which limits 

examination to issues concerning the operation of the GCPP and to issues relating to any refunds 

that may be owing as a result the Program’s impact on the PGA.  Knepler’s refund proposal, 

which is simply based on his competing characterization of the gas for which Nicor Gas’ 2% 

factor is designed to account, does not satisfy this condition.  (Staff Reb. of Knepler, Ex. 8.0, 

p. 3). 

Finally, the Illinois Supreme Court’s decision in Business & Professional People for the 

Public Interest v. Illinois Commerce Comm’n, 136 Ill. 2d 192, 226, 555 N.E. 2d 693, 708 

                                                 
3 Nicor Gas presented compelling testimony and documentary evidence that this matter was specifically raised with 
Staff, at the very latest, in the summer of 2000.  (Motion, p. 4; Harms Reb., Nicor Gas Ex. 9.0, p. 11; Harms Sur., 
Nicor Ex. 16.0, pp. 5-6, App. B).  Before that, Nicor Gas’ testimony also established that Nicor Gas has used the 2% 
adjustment factor for lost and unaccounted for gas since 1968, that substantial purchased gas adjustment 
documentation was filed for Staff’s review, and that this accounting treatment continued to be the practice after the 
PGA became the Commission’s annual reconciliation mechanism in 1978, all without Staff’s further inquiry.  
(Motion at 3-4; Harms Sur., Nicor Gas Ex. 16, pp. 4-5). 
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(1989)(“BPI I”) underscores the fundamental flaw and inequity in Zuraski’s and Knepler’s 

retrospective proposal.  In BPI I, the Commission exercised its discretion impermissibly when it 

considered circumstances outside the Commission’s established test year period in deciding 

particular rate issues without first “clearly articulat[ing] such a standard.”  BPI I, 136 Ill. 2d at 

226.  Accepting Knepler’s proposal necessarily requires that the Commission accept and apply 

without prior notification to Nicor Gas a standard not articulated in the Commission’s PGA 

rules, but rather a definition of the American Gas Association.  (Staff Reb. of Knepler,Ex. 8.0, 

p. 3).  Accordingly, Knepler’s application of the American Gas Association’s standard will, after 

the fact, be given binding force in a similarly impermissible manner as was the concern in BPI I. 

WHEREFORE, Nicor Gas respectfully requests that the ALJs issue a ruling limiting the 

issues in the manner discussed in the Motion by striking the testimony of Staff witnesses Zuraski 

and Knepler, and provide such other relief as is just and appropriate. 

Dated:  April 6, 2004 
 

Respectfully submitted, 
NORTHERN ILLINOIS GAS COMPANY 
D/B/A NICOR GAS COMPANY 
 
 
By:    
        One of its attorneys 

John E. Rooney 
Michael Guerra 
Sonnenschein Nath & Rosenthal LLP 
233 South Wacker Drive 
Chicago, Illinois 60606 
(312) 876-8000 
jrooney@sonnenschein.com 
tandreoli@sonnenschein.com 
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