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REPLY BRIEF OF NICOR GAS 
IN SUPPORT OF MOTION TO EXCLUDE FORMER COMMISSIONERS 

AS WITNESSES IN THIS PROCEEDING 

 Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas” or the 

“Company” ), through its undersigned counsel, hereby respectfully submits its Reply in support 

of its Motion to Exclude Former Commissioners as Witnesses in this Proceeding. 

I. 
ARGUMENT 

 The Citizen’s Utility Board (“CUB”) has offered no basis, either legal or factual, upon 

which to call former Commissioners as witnesses in this proceeding.  Former Commissioners 
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Terry Harvill, Ruth Kretschmer, and Richard Mathias (collectively, the “Former 

Commissioners”) all were sitting in their quasi-judicial capacity during the pendency of Docket 

No. 99-0127.  The law is clear that a quasi-judicial officer may not be summoned to explain the 

intent of his/her decision in a case or to explain certain aspects of the decision.  The authority 

citied by CUB in its Response is both inapposite and distinguishable from the subject matter of 

the Company’s Motion.  For example, CUB’s discussion of the “deliberative process privilege” 

is irrelevant, as it has not been asserted by Nicor Gas in its Motion.  Moreover, CUB’s reliance 

on the advocate-witness rule is misplaced, because it is not applicable to judges and, therefore, is 

not relevant to the determination of whether the Former Commissioners should be excluded as 

witnesses in this matter.  Finally, the Former Commissioners are not required to testify as 

witnesses in this proceeding simply because CUB has alleged that their testimony may go to the 

core of the controversy.  Any examination of a judge calling for him/her to either speculate, 

assume different evidence, or even surmise about a prior judicial determination is inappropriate.  

In sum, requiring the Former Commissioners to testify about their decision-making processes 

with respect to a case that they presided over is improper and would establish an undesirable 

precedent:  a precedent with limitless bounds that would affect Commissioners and 

Administrative Law Judges alike. 

A. Although Quasi-Judicial Officers May Be Called To Testify As Fact Witnesses, Such 
Officers May Not Be Summoned To Explain Their Judgments 

 It remains uncontested that Illinois courts have recognized that when presiding and 

deliberating over docketed matters, Commissioners act as quasi-judicial officers.  See Bus. & 

Prof’l People for Pub. Interest v. Barnich, 244 Ill. App. 3d 291, 614 N.E.2d 341 (1st Dist. 1993).  

Despite CUB’s representation in its Response, it is not Nicor Gas’ position that judges never may 

be called to testify as witnesses.  There is no provision of law that expressly precludes a judge 
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from testifying to factual observations at a prior or collateral proceeding.  Sansone, et al. v. 

Garvey, et al., 71 P.3d 124, 134 (Or. App. 2003).  In fact, the Illinois Supreme Court has stated 

that judicial and quasi-judicial officers may be called as fact witnesses under certain 

circumstances.  See People v. Montgomery, 162 Ill. 2d 109, 111-13, 642 N.E.2d 1260, 1261-62 

(1994).  Calling a judge to appear as a witness is not encouraged, however, unless there is a 

compelling need for his/her testimony.  State v. Fuller, 744 A.2d 931, 951 (Conn. App. 2000); 

Gold v. Warden, 610 A.2d 1153 (Conn. App. 1992).  CUB has failed to demonstrate that there is 

a compelling need for the Former Commissioners to testify in this proceeding.  Indeed, CUB 

offers conjecture, not facts, to support its claim. 

 Notwithstanding, it is well settled that a judge may not be compelled to testify concerning 

the mental processes used in formulating official judgments or the reasons that motivated 

him/her in the performance of his/her official duties.  United States v. Morgan, 313 U.S. 409, 

422 (1941).  Morgan is instructive in this regard.  In Morgan, the Supreme Court reversed a 

district court’s decision to have the U.S. Secretary of Agriculture testify about his decision on a 

matter.  In that case, the Secretary was examined at length regarding the process by which he 

reached the conclusions of his order, including the manner and extent of his study of the record 

and his consultation with subordinates.  The Secretary’s testimony demonstrated that he dealt 

with the record in a manner like the practice of judges in similar situations. 

 The Supreme Court found: 

“Such an examination of a judge would be destructive of judicial 
responsibility.  We have explicitly held that it was not the function 
of the court to prove the mental processes of the Secretary.  Just as 
a judge cannot be subjected to such a scrutiny so the integrity of 
the administrative process must be equally respected.”   

Id. at 422.  See also Fayerweather v. Ritch, 195 U.S. 276, 307 (1904).  Thus, it is clear that the 

Supreme Court has decided the issue which is the subject of this Motion.  Administrative 
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officials are quasi-judicial officers who cannot not be probed about their mental processes in 

reaching an administrative decision in connection with their judicial capacity.  A quasi-judicial 

officer’s thought processes with respect to judicial determinations is not within the purview of an 

examination.  Accordingly, a ruling excluding the Former Commissioners as witnesses in this 

proceeding should be entered. 

B. The Company Has Not Asserted The Deliberative Process Privilege And It Is 
Therefore Inapplicable To This Proceeding 

 CUB has stated in its Response that the Former Commissioners should be compelled to 

testify because the deliberative process privilege has been rejected in Illinois.  (See CUB 

Response, p. 1).  CUB is correct in its assertion that the “deliberative process privilege,” also 

referred to as the “executive privilege” is not recognized in Illinois.  See People v. the City of 

Chicago, 184 Ill.2d 521, 531, 705 N.E.2d 48, 52 (1998) (deliberative process privilege is not 

recognized in Illinois).  Nicor Gas, however, has not asserted this privilege which is inapplicable 

and is wholly irrelevant to the subject of this Motion.   

 The “deliberative process privilege” protects executive “intra-governmental documents 

reflecting advisory opinions, recommendations and deliberations comprising part of a process by 

which governmental decisions and policies are formulated.”  Id. at 526 quoting Carl Ziess 

Stiftung v. V.E.B. Carl Ziess, Jena, 40 F.R.D. 318, 324 (D.D.C. 1966), aff’d, 384 F.2d 979 (D.C. 

Cir. 1967).  “The primary rationale for the privilege is to ensure the frank exchange of advice 

and opinions in the course of governmental decision-making and policy-making” during the 

discovery phase of an action.  City of Chicago, 184 Ill.2d at 527.  This privilege does not 

determine whether quasi-judicial officers should be compelled to testify regarding their 

deliberations and mental processes used in reaching their final decision.  Accordingly, CUB’s 
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claims regarding the deliberative process privilege are irrelevant to the Commission’s 

consideration of this issue. 

C. The Advocate-Witness Rule Applies Only To Attorneys, Not Judicial or Quasi-
Judicial Officers 

 CUB asserts that “[n]ot only has Illinois rejected Nicor’s deliberative process privilege 

but also has adopted the ‘special witness doctrine.’”  (See CUB Response, p. 3).  As a 

preliminary matter, the authority cited by CUB discusses the “advocate-witness rule” not the 

“special witness doctrine.”1  In any event, the advocate-witness rule is not applicable in the 

instant case.  This rule applies to the professional impropriety of an attorney in assuming a dual 

role as both advocate and as witness in a single proceeding.  United States v. Johnston 690 F.2d 

638, 642 (7th Cir. 1982) (emphasis added).  It does not stand for the proposition that quasi-

judicial officers may be compelled to testify regarding their final determinations. 

 CUB’s reliance on People v. Janes, 138 Ill. App. 3d 558, 567-71, 486 N.E.2d 317, 323-

25 (1985) in support of its assertion that pursuant to the advocate-witness rule judges and 

attorneys can be compelled to testify “if, in the discretion of the trial court, such testimony is 

necessary” simply is wrong.  (CUB Response, p. 3).  In People v. Janes, the prosecutor was 

permitted to testify as a rebuttal witness in a trial that he was prosecuting because his personal 

and professional integrity was challenged.  The prosecutor also was allowed to use his own 

rebuttal testimony as the bases for his closing argument.  The appellate court held that it was 

reversible error to permit the prosecutor to appear as both a rebuttal witness and as a legal 

advocate in the same proceeding.  The advocate-witness rule expressly prohibits this precise 

conduct.  Janes, 138 Ill. App. 3d at 571. 

                                                 
1  Nevertheless, the special witness doctrine is not applicable in this case.  The doctrine is used in criminal 
proceedings and requires a defendant who subpoenas a prosecutor, judge or criminal defense attorney to establish 
that there is a valid reason for such a subpoena.  The special witness doctrine does not stand for the proposition that 
a quasi-judicial officer may be called as a witness to explain his/her final decision at a later time. 
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 Clearly, the Janes case is not relevant to the matter at issue herein because Janes does not 

consider whether judges or quasi-judicial officers may be compelled to testify in a case.  In fact, 

Janes deals solely with prosecutorial conduct and whether a prosecutor should have been able to 

be both an advocate and a witness in the context of the same proceeding.  There is no mention in 

the Jones opinion of whether a judge should be compelled to testify as a witness.  Therefore, the 

Commission should reject CUB’s claims concerning the advocate-witness rule. 

D. The Former Commissioners, As Quasi-Judicial Officers, Are Not Required To 
Testify As Witnesses In This Proceeding Simply Because CUB Speculates That The 
Testimony It Could Elicit From Them May Address The Alleged Core Of The 
Controversy 

 CUB has offered no facts to support its vague claim about what the Former 

Commissioners may testify to if called as witnesses in this proceeding.  Rather, it offers only 

speculation and conjecture.  CUB’s claim should be rejected, as its arguments are based on a 

misapplication of the law and no substantive facts. 

 According to CUB, “Illinois courts have held that where a judge’s testimony would ‘go 

to the heart of the controversy,’ the court abused its discretion by refusing to issue a subpoena 

compelling the judge to testify.”  (CUB Response, p. 3).  CUB, therefore, contends that the 

Former Commissioners are required to testify as witnesses in this proceeding because the Former 

Commissioners have been subpoenaed and, as alleged by CUB, have information that would go 

to the core of the instant controversy.   

 CUB cites People v. Reynolds, 284 Ill. App. 3d 611, 614-17, 673 N.E.2d 720, 722-24 

(1996) and People v. Montgomery, 162 Ill. 2d 109, 111-13, 642 N.E.2d 1260, 1261-62 (1994) as 

support for this proposition.  Both Reynolds and Montgomery are inapposite on the facts and are 

irrelevant to the subject matter of the Company’s Motion for the following reasons. 
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 First, both cases involved petitions for post-conviction relief.  The defendants in both 

cases alleged that there had been judicial misconduct because the trial judge engaged in 

inappropriate ex parte communications with defense counsel regarding the nature of the 

sentences to be given to the defendants.  Second, the post-conviction courts determined that the 

defendants in each case were entitled to subpoena the respective trial judges as witnesses to 

testify as to their alleged judicial misconduct not the merits of the case.  Third, the post-

conviction courts determined that the trial judges would not be required to testify about or to 

reveal their mental processes in reaching a judicial decision but rather were required to testify 

about their own conduct concerning the prohibited ex parte communication.  See Reynolds, 284 

Ill. App. 3d at 616-17 and Montgomery, 162 Ill. 2d at 112-13. 

 In this instance, there are no allegations of judicial misconduct that would require the 

Former Commissioners to testify regarding particular conduct.  Further, CUB has stated that the 

Former Commissioners must be compelled to testify because they will give testimony that goes 

to the core of the controversy.  CUB is clearly asking that the Former Commissioners testify 

about the their mental processes in reaching a judicial decision (i.e. the substantive merits of 

their decision) regarding Docket No. 99-0127.  This is strictly prohibited by law. 

 Under CUB’s view, the Former Commissioners would be required to speculate about 

their judgment in ICC Docket No. 99-0127, a matter decided more than four years ago.  There 

have been no facts adduced in discovery which would lead a reasonable person to conclude that 

there is any reason to scrutinize the decision made by the Former Commissioners.  By its own 

admission, CUB has stated that it wants to establish the extent to which the Former 

Commissioners relied upon evidence presented by the Company in their final determination.  

(CUB Response, p. 4) (“the testimony [of the Former Commissioners] is both relevant and 

necessary to CUB’s case since the testimony would demonstrate … the Commission’s reliance” 
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upon representations made by Nicor).  It is well settled, however, that a judge cannot be 

summoned to explain aspects of his/her decision further.  See Morgan, 313 U.S. at 421-22.2 

 In conclusion, CUB offers no facts to support its claims about what it might elicit from 

the Former Commissioners.  Instead, it offers speculation.  The case law upon which CUB relies 

is inapplicable herein.  In short, there is no basis in law or fact upon which to compel the Former 

Commissioners to testify. 

E. The Former Commissioners Are Not Adverse Parties In This Proceeding 

 Despite CUB’s assertions, the Former Commissioners are not adverse parties to CUB in 

this or any other proceeding.  The Commission’s Rules of Practice explicitly state that “[a]dverse 

parties and their employees and agents may be called to testify” as provided by Section 2-1102 

of the Code of Civil Procedure.  83 Ill. Admin. Code §200.625 (emphasis added).  Section 

2-1102 of the Code defines an adverse party as either a party to the case, a person who may 

benefit from the cause of action or the employees or agents of a party to the case.  The Former 

Commissioners are not parties to this case, and this case is not being litigated for the benefit of 

the Former Commissioners.  The Former Commissioners are not employees or otherwise 

affiliated with the Company.   

 CUB argues that the Commission is empowered to order the issuance of subpoenas and to 

compel witnesses to appear for testimony.  (CUB Response, p. 7).  While this assertion is 

correct, the Commission is not compelled to issue subpoenas and to require certain witness 

testimony without bases.  CUB has provided no bases that is sound in law for compelling the 

Former Commissioners to testify in this matter.  Because the Former Commissioners are not 

                                                 
2 There is absolutely no bases for Mr. Mathias to be subpoenaed as a witness in this proceeding, as he did not vote 
on the matter when it was considered in November 1999.  (See Nicor’s Motion to Exclude Commissioners, p. 2) 
(CUB has not responded to this fact). 
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adverse parties to CUB, they may not be called as adverse witnesses in this proceeding.  The 

Former Commissioners should be excluded from being called as adverse witnesses by CUB. 

II. 
CONCLUSION 

 WHEREFORE, for these reasons, Nicor Gas respectfully requests that the Administrative 

Law Judges grant Nicor Gas’ Motion seeking to Exclude the Former Commissioners as 

witnesses in this proceeding and granting such other relief as is just and appropriate. 

 Dated:  April 6, 2004 
 

Respectfully submitted, 
 
NORTHERN ILLINOIS GAS COMPANY 
D/B/A NICOR GAS COMPANY 
 
 
By:    
        One of its attorneys 

John E. Rooney 
Sonnenschein Nath & Rosenthal LLP 
233 South Wacker Drive 
Chicago, Illinois 60606 
(312) 876-8000 
jrooney@sonnenschein.com 
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