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REPLY BRIEF OF NICOR GAS 
IN SUPPORT OF MOTION TO EXCLUDE ROSE GORMAN  

AS A WITNESS IN THIS PROCEEDING 

Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas” or the 

“Company”), through its undersigned counsel, hereby respectfully replies to the response briefs 

filed by Staff of the Illinois Commerce Commission (“Staff”) and the Cook County State’s 

Attorney’s Office (“Cook County”) to the Company’s Motion to Exclude Rose Gorman as a 

Witness in this Proceeding. 
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In its Motion, Nicor Gas showed that Ms. Gorman should be excluded as a witness under 

the well-established law governing the use of adverse witnesses.  Specifically, Nicor Gas 

established that Staff and Cook County will not be able to show that Ms. Gorman is adverse to 

them at the time she is called to testify, because she is no longer an employee of the Company.  

See, e.g., Bituminous Cas. Corp. v. City of Harrisburg, 315 Ill. App. 243, 249, 42 N.E.2d 971, 

974-75 (4th Dist. 1942) (concluding that former mayor of defendant could not properly be called 

as adverse witness where witness was no longer an official of defendant city).   

In their response briefs, both Staff and Cook County admit they have identified 

Ms. Gorman on their final lists of adverse witnesses to be called at hearing in this matter.  

(Staff’s Response, p. 2; Cook County’s Response , ¶ 5.)  Accordingly, they cannot deny that 

Ms. Gorman’s appearance at evidentiary hearings at their request will be governed by the law 

regarding the use of such witnesses.  Under the applicable law, Staff and Cook County may only 

call Ms. Gorman “to testify in the manner contemplated by Section 2-1102 of the Code of Civil 

Procedure.”  83 Ill. Admin. Code § 200.625.  Section 2-1102 further provides that “any party [to 

a case] or any person for whose immediate benefit the action is prosecuted or defended, or the 

officers, directors, managing agents or foreman of any party to the action, may be called and 

examined as if under cross-examination at the instance of any adverse party.”  735 ILCS 5/2-

1102. 

As an initial matter, Nicor Gas notes that Cook County cannot avoid the above rules 

regarding adverse witnesses merely by stating that Ms. Gorman may be questioned “as any other 

witness in this matter as opposed to as if under cross examination.”  (Cook County’s Response, ¶ 

9.)  The adverse witness rules are not merely procedural—i.e., governing the manner in which an 

adverse witness may be questioned—rather, they govern who may be called to testify as an 
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adverse witness in the first instance.  Because Cook County has identified Ms. Gorman as an 

adverse witness, the law governing the use of such witnesses applies. 

Further, although Cook County initially agrees with Nicor Gas that the law in Illinois 

holds “that the status of whether a witness is adverse is determined at the time of the hearing” 

(Cook County’s Response, ¶ 9), it then inexplicably goes on to argue that this principle does not 

bar Ms. Gorman from testifying at hearing as she was employed by a Nicor Gas affiliate at the 

time of her deposition.  The case law governing the use of adverse witnesses speaks expressly to 

their status at the time of trial; therefore, Ms. Gorman’s status at the time of her discovery 

deposition simply has no bearing on whether she may properly be called as an adverse witness at 

evidentiary hearings in this matter.  See, e.g., Rockdale Cable T.V. Co. v. Spadora, 97 Ill. App. 

3d 754, 757-58, 423 N.E.2d 555, 558-59 (3d Dist. 1981) (recognizing that witness could not 

properly be called as adverse witness where there was no showing that he continued in capacity 

of agent for defendant at the time of trial); Bansch v. Donnelly, 77 Ill. App. 3d 922, 924-25, 396 

N.E.2d 869, 871 (3d Dist. 1979) (concluding that trial court properly precluded examination of 

store manager as adverse witness where he was no longer employed as “a managing agent” of a 

party at the time of trial). 

In any event, Ms. Gorman may not be called as an adverse witness due to her 

“employment arrangement” with an affiliate of Nicor Gas.  (Cook County’s Response, ¶ 10; 

Staff’s Response, p. 2.)  Under the express language of Section 2-1102, the only persons who 

may be called as adverse witnesses are parties to the case, or “the officers, directors, managing 

agents or foreman of any party to the action.”  735 ILCS 5/2-1102 (emphasis added).  Because 

the entity with which Ms. Gorman has an employment arrangement is not a party to this 

proceeding, Cook County and Staff cannot point to that arrangement to support a showing that 

Ms. Gorman may be called as an adverse witness.  
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In the alternative, Nicor Gas’ Motion established that the only issue about which 

Ms. Gorman reasonably could testify at hearing is irrelevant to any fact of consequence in this 

proceeding.  This is because the only possibly relevant topic about which she possessed 

knowledge—the Company’s former use of an accounting procedure known as “virtual storage” 

which, in turn, related to the Company’s gas storage inventory and the operation of the former 

Gas Cost Performance Program (“GCPP”)—has been rendered moot by the Company’s 

correction of its prior use of virtual storage in the restatement of its financial accounts. 

Instead of challenging the Company’s assertion that the only relevant topic within 

Ms. Gorman’s knowledge is moot, Staff and Cook County attempt to provide other issues about 

which Ms. Gorman may be examined.  In its response, Staff argues that Ms. Gorman may be 

questioned “about opinions among Nicor accounting staff concerning actions taken before and 

during the operation of Nicor’s PBR program,” as well as “other actions taken and 

reorganizations made by the Company in response to differing opinions among Nicor staff.”  

(Staff’s Response, p. 3.)  Cook County argues in its response that other items were raised in Ms. 

Gorman’s deposition that “may have additional relevance,” and points to the example of an 

opinion given by Ms. Gorman at her deposition related to the reporting channel of the accounting 

function.  (Cook County’s Response, ¶ 11.)  The vague subject areas described by Staff and 

Cook County do not go to any disputed fact of consequence or proposed adjustment in this 

proceeding.  These parties’ inability to specify any relevant factual matter about which Ms. 

Gorman could offer testimony emphasizes that her appearance as a witness would add nothing of 

substance to the record in this case. 

In short, Ms. Gorman should be excluded as a witness at evidentiary hearings in this 

proceeding because, as a former employee of the Company, she cannot properly be called as an 

adverse witness and the only relevant testimony she can possibly provide is on a topic that is no 
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longer at issue in this matter.  Staff and Cook County have failed to adequately counter these 

arguments, and the ALJs properly can and should exclude Ms. Gorman as a witness.  83 Ill. 

Admin Code § 200.680. 

WHEREFORE, for these reasons and those set forth in its initial Motion, Nicor Gas 

respectfully requests that the Administrative Law Judges provide a ruling excluding Rose 

Gorman as a witness in this proceeding and granting such other relief as is just and appropriate. 

Dated:  April 6, 2004 

Respectfully submitted, 
 
NORTHERN ILLINOIS GAS COMPANY 
D/B/A NICOR GAS COMPANY 
 
 
By:    
        One of its attorneys 
 
 

John E. Rooney 
Thomas A. Andreoli 
Sonnenschein Nath & Rosenthal LLP 
233 South Wacker Drive 
Chicago, Illinois 60606 
(312) 876-8000 
jrooney@sonnenschein.com 
tandreoli@sonnenschein.com 



 

 

 
CERTIFICATE OF SERVICE 

I, Thomas A. Andreoli, hereby certify that I served a copy of the Reply Brief of Nicor 

Gas in Support of Motion to Exclude Rose Gorman as a Witness in this Proceeding upon the 

service list in consolidated Docket Nos. 01-0705/02-0067/02-0725 by email on April 6, 2004. 

 
 
  
Thomas A. Andreoli 


