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REPLY OF NICOR GAS 
IN SUPPORT OF MOTION TO EXCLUDE RUSS STROBEL  

AS A WITNESS IN THIS PROCEEDING 

Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas” or the 

“Company”), through its undersigned counsel, hereby respectfully replies to the Revised 

Response filed by Citizens Utility Board (“CUB”) to the Company’s Motion to Exclude Russ 

Strobel as a Witness in this Proceeding. 

The Administrative Law Judges (the “ALJs”) struck CUB’s original response to the 

Company’s Motion, because CUB knowingly referenced in and attached to that filing an 
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October 3, 2001 memorandum by Mr. Strobel, which the ALJs previously had determined to be 

privileged.  Incredibly, CUB devotes the majority of its Revised Response to the same argument 

concerning the same privileged document.  Nicor Gas strongly objects to CUB’s continued 

reliance upon privileged matter in seeking Mr. Strobel’s appearance.  What little remains of 

CUB’s Revised Response is merely argumentative and offers no reasoned basis to counter the 

Company’s showing that Mr. Strobel’s testimony would be irrelevant to any fact of consequence 

in this proceeding and/or cumulative of testimony to be given by other more knowledgeable 

witnesses. 

On the question of privilege, the ALJs on April 2, 2004 granted Nicor Gas’ emergency 

request to strike CUB’s original response to the Company’s Motion on the basis that CUB’s 

filing improperly referenced and attached privileged matter.  The procedural record in this case 

reflects that Mr. Strobel’s October 3, 2001 memorandum has been the subject of extensive prior 

briefing, and the ALJs unequivocally have sustained the Company’s assertion of privilege as to 

this document.  CUB initially claimed that Nicor Gas had waived any privilege in connection 

with this document in its application to take Mr. Strobel’s discovery deposition, which was 

denied.  CUB again asserted its waiver argument in its efforts to obtain the documents identified 

on the Company’s privilege log, including specifically Mr. Strobel’s October 3, 2001 

memorandum.  After complete briefing and the opportunity for in camera review, the ALJs 

sustained the Company’s assertion of privilege.  In granting the Company’s emergency motion to 

strike CUB’s original response—and in denying CUB’s request for reconsideration of their 
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ruling—the ALJs correctly stated that “CUB’s use of privileged information is, on its face, a 

violation of a previous Administrative Law Judges’ Ruling.”1 

CUB’s Revised Response filed yesterday brazenly continues to rely upon and directly 

reference Mr. Strobel’s privileged October 3, 2001 memorandum in seeking to obtain his 

appearance as a witness at hearing.  Indeed, with limited exceptions, CUB’s entire argument in 

its “revised” filing has been cut-and-pasted over from its prior stricken brief.2  CUB’s continued 

resort to this privileged document reflects either a complete misapprehension of the substantive 

law of privilege in Illinois, which applies in Commission proceedings, or an utter disregard for 

the ALJs’ authority to supervise the conduct of discovery and the presentation of evidence in this 

case.  In either event, CUB’s renewed argument based upon a document for which the Company 

has asserted and sustained the claim of privilege is improper and should not be considered.  

Nicor Gas further respectfully requests that every direct or indirect reference to Mr. Strobel’s 

October 3, 2001 memorandum contained in CUB’s Revised Response be stricken and removed 

from the public record of this proceeding. 

What remains of CUB’s Revised Response is quite limited.  In a single paragraph (out of 

nine pages of argument), CUB asserts that: 

Mr. Strobel’s testimony will support CUB’s position that Nicor 
attempted to conceal the LIFO layer from the Commission and that 
if the Commission had accurate information regarding the LIFO it 
would have ended the PBR program when the initial two year 
period expired in September 2002. 

                                                 
1 Nicor Gas notes that on April 5, 2004 CUB submitted a motion for leave to file instanter a further written response 
to Nicor Gas’ emergency motion.  Because CUB’s motion is procedurally improper, following the explicit denial of 
its request for reconsideration of the ALJs’ April 2, 2004 Ruling, Nicor Gas does not respond to CUB’s most recent 
attempt to re-litigate the privileged status of Mr. Strobel’s memorandum in this reply.  
2 For the ALJs’ convenience, Nicor Gas has provided a copy of CUB’s Revised Response attached to this filing 
which highlights those portions of CUB’s brief addressing Mr. Strobel’s privileged memorandum that appear word-
for-word in CUB’s prior stricken response.  This attachment has been marked as confidential, because CUB has no 
right to discuss or disclose publicly any information concerning materials, such the October 3, 2001 memorandum, 
which have been deemed privileged by the ALJs. 
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(See Revised Response, pp. 1-2).  CUB does not identify, what, if any, specific non-privileged 

facts Mr. Strobel possibly could offer in evidence on this vague and summary subject matter.  

Certainly, Mr. Strobel would be unable to offer any admissible testimony as to what the 

Commission might or might not have done concerning the referenced September 2002 date.  Any 

such testimony would be purely speculative. 

As to Nicor Gas’ purported attempt to conceal its storage inventory from the 

Commission, Nicor Gas was unaware until CUB filed its Revised Response that CUB is making 

this novel claim in this case.  It is undisputed—even between Nicor Gas and CUB—that the 

Company’s use of the last-in first-out (“LIFO”) accounting method for its storage inventory and 

the existence of older low-cost LIFO assets in inventory were public information before, during, 

and after the operation of the Gas Cost Performance Program (“GCPP”), which is the subject 

matter of this proceeding.  For purposes of argument, Nicor Gas assumes that CUB intended in 

its Revised Response to reference its theory that, prior to adoption of the GCPP in November 

1999, Nicor Gas purportedly had developed a “secret” strategy to liquidate its older low-cost 

storage assets through the program.  (See Direct and Rebuttal Testimony of Jerome D. Mierzwa, 

GCI Exs. 1.0, 1.1 on Reopening). 

In any event, Mr. Strobel did not join Nicor Gas until December 2000 and has no 

personal knowledge whatsoever upon which he could offer any admissible testimony concerning 

the development of the GCPP, its presentation to and approval by the Commission in Docket 

No. 99-0127, or the program’s initial operation.  With respect to his term as general counsel 

(from December 2000 to October 2002), CUB has identified no non-privileged information that 

Mr. Strobel possesses that somehow would be relevant to any disputed factual matter.  Finally, 

even if Mr. Strobel possessed relevant non-privileged information concerning the operation of  
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the GCPP, such information would be wholly cumulative and duplicative of testimony to be 

offered by other more knowledgeable witnesses.3  Aguinaga v. City of Chicago, 243 Ill. App. 3d 

552, 573, 611 N.E.2d 1296, 1311 (1st Dist. 1993) (trial court may exclude evidence that is 

“merely cumulative”). 

WHEREFORE, for these reasons, Nicor Gas respectfully requests that the ALJs provide a 

ruling excluding Mr. Strobel as a witness in this proceeding, ordering CUB to remove all 

reference to the document previously deemed to be privileged by the ALJs which is discussed in 

CUB’s Revised Response, and granting such other relief as is just and appropriate.  

Dated:  April 6, 2004 

Respectfully submitted, 
 
NORTHERN ILLINOIS GAS COMPANY 
D/B/A NICOR GAS COMPANY 
 
 
By:    
        One of its attorneys 
 
 

John E. Rooney 
Thomas A. Andreoli 
Sonnenschein Nath & Rosenthal LLP 
233 South Wacker Drive 
Chicago, Illinois 60606 
(312) 876-8000 
jrooney@sonnenschein.com 
tandreoli@sonnenschein.com 

                                                 
3 Nicor Gas has pre-filed testimony in this matter on behalf of Thomas L. Fisher, who was its chairman and chief 
executive officer at all times during the GCPP’s development, approval, and operation.  Nicor Gas also has pre-filed 
testimony on behalf of Albert E. Harms, its manager for rate administration; Theodore J. Lenart, the head of its Gas 
Supply Department; and Jeffrey Metz, the Company’s current controller and former director of management 
accounting.  Mr. Fisher, as well as Messrs. Harms, Lenart, and Metz, will be available to testify at hearing 
concerning the GCPP and be subject to examination by CUB.  In addition, nine other current and former Nicor Gas 
employees, including executives and managers with responsibility for the operation of the GCPP, have been 
identified as adverse witnesses by various parties to this proceeding, including CUB. 



 

 

CERTIFICATE OF SERVICE 

I, Thomas A. Andreoli, an attorney, hereby certify that I caused a copy of Northern 

Illinois Gas Company d/b/a Nicor Gas’ Reply in Support of Motion to Exclude Russ Strobel as a 

Witness in this Proceeding to be served upon the service list in consolidated Docket Nos. 01-

0705/02-0067/02-0725 by email on April 6, 2004. 

  
Thomas A. Andreoli 


