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VERIFIED RESPONSE TO NICOR’S VERIFIED MOTION  

TO STRIKE CUB’S RESPONSE TO EXCLUDE RUSS STROBEL 
 
 Northern Illinois Gas Company’s, d/b/a Nicor, Motion to Strike the Citizens 

Utility Board’s Response to Nicor’s Motion to Exclude Russell Strobel As a Witness 

should be denied since it is factually inaccurate and without merit. 

 Nicor bases its Motion solely on the erroneous allegation by Nicor that the 

specific document attached to CUB’s Response had been reviewed by the Administrative 

Law Judges (ALJs) and had been found to be privileged.  This is not the case.  The 

specific document attached to CUB’s Response was not provided by Nicor but rather by 



KPMG.  The document in question, as far as CUB can determine from the descriptions 

provided by Nicor in its public privilege log, was never given to the ALJs nor has it ever 

been produced by Nicor to CUB in violation of any ALJs ruling.  The ALJs never have 

ruled upon whether the document produced by KPMG, or any document for that matter, 

turned over by Nicor to KPMG and also to Scott Lassar for his report and for preparation 

by Mr. Lassar of testimony in these dockets and subsequently turned over to CUB retain 

any privilege that Nicor can assert after such a waiver. 

 There is no dispute but that the particular document attached to CUB’s Motion 

was provided to CUB by KPMG, not Nicor.  Nicor readily admits this fact.  This was 

because KPMG “had access to Nicor Gas’ e-mail system, downloaded these e-mails, and 

ultimately produced them.”  See Affidavit of Daniel G. McNamara dated August 5, 2003 

attached to Nicor’s Opposition to Application for Issuance of Subpoena of Russ Strobel.  

Such unrestricted access to Nicor’s documents voids any claim of any privilege. 

 CUB originally included the document as an exhibit to its request to take the 

deposition of Russ Strobel.  In response to CUB’s request, Nicor conceded that the 

document was provided to CUB by a third-party KPMG but asserted that the turn-over 

was “inadvertent.”  Most notably, in its filing opposing the Strobel’s deposition, Nicor 

did not request that CUB or anyone else who had received the document return the 

document voluntarily or that the Commission order CUB or anyone else who had 

received the document to return it to Nicor.  In fact, Nicor never asked for such a ruling 

from the ALJs.  In rejecting CUB’s request to take Strobel’s deposition, the ALJs did not 

rule on whether any documents were privileged.  The Order stated in total:  “Notice is 

hereby given that The Citizens Utility Board’s Verified Application for issuance of 

 2



Subpoena for Deposition of Russ Strobel is denied by the Administrative Law Judges.”  

Order dated August 20, 2003. 

 Meanwhile, on a separate track, CUB was pursuing Nicor to comply with 

discovery through a motion to compel.  On August 14, 2003 at a pre-hearing conference, 

the issue of whether certain documents that had not been turned over to CUB was raised 

in response to CUB’s Motion to Compel Nicor to respond to CUB’s 11th Set of Data 

Requests.  As part of its request, CUB asked Nicor to provide a privilege log of all 

documents Nicor still was withholding because of various privilege claims.  In granting 

the request that Nicor compile a privilege log, ALJ Dolan stated: 

Dealing with the privilege log, I think—well, not I think, we have 
discussed it and we feel that since no one has an idea what these 
documents are, we feel that a privilege log is appropriate for you to 
identify in some manner the documents you are withholding. 

Transcript of August 14, 2003, Page 375-376. 

 In response to the ALJs order, Nicor on October 3, 2003 filed a privilege log of 

the documents it still was withholding and for which Nicor sought a ruling concerning the 

privilege status.  In its October 3, 2003 pleading, Nicor stated that it was providing 

additional support “for documents the Company has withheld from production.”  There is 

no mention that it was seeking protection for documents already produced by third 

parties.  Additionally, in the pleading, Nicor stated it had removed some documents from 

the privilege log since “Nicor Gas has determined to produce these materials to the 

parties in this proceeding.”  A copy of a portion of the privilege log is attached as Exhibit 

A.  In the log, Nicor listed several documents under Number 19, including some with 

hand written notations.  Nowhere in the log does Nicor indicate that any of the documents 

listed as Number 19 had a bates stamp number starting with KPMG nor were any bates 
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stamp numbers provided for any documents.  Thus, on the face of the log, it is clear that 

the KPMG provided copy of the document was not before the ALJs.  Since CUB 

obviously could not review the withheld documents, CUB had no way to know which 

specific documents were being reviewed by the ALJs and had to rely upon the long and 

related Nicor affidavits to make any arguments.  More importantly, under the column 

“Recipient(s)” on the log, Nicor does not list KPMG has having received a copy of any of 

the items under Number 19.  Had any of the documents under Number 19 been given to 

KPMG (such as the one in question here), certainly an honest disclosure by Nicor would 

have listed KPMG (and Lassar) on the privilege log as recipients. 

Nicor also provided an affidavit from Russ Strobel dated October 3, 2003 that 

discussed the documents listed as Number 19.  In his affidavit, as to item Number 19, Mr. 

Strobel, an attorney, testifies: 

In my capacity as General Counsel, and for purposes of providing legal 
advice, I was author of the October 3, 2001 memorandum regarding 
“PBR,” which contains my mental impressions, thoughts, and litigation 
plans in preparation for administrative action.  Each of the persons copied 
on the memorandum was a decision-maker with respect to the subject 
matter addressed in the memorandum, or served in an advisory role to 
decision-makers in this particular area.  John Rooney, who also was 
copied, was outside counsel to Nicor Gas.  The memorandum was 
provided to the persons identified as a confidential communication. 
 

Strobel Affidavit at Paragraph 7. 

Mr. Strobel does not disclose to the ALJs in his affidavit that the memorandum 

also was provided to Lassar/KPMG, a third party outside the control of Nicor Gas.  See 

Exhibit B Paragraph 7.  Certainly since Nicor had turned the document over to KPMG, it 

is reasonable to expect that Mr. Strobel would have made such a disclosure to the ALJs.  

Based on Mr. Strobel’s sworn statement, it was reasonable to assume that the KPMG 
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document was not before the ALJs.  Thus, when CUB challenged the status of the 

privilege asserted by Nicor in its October 17, 2003 reply, the pleading was based on 

Nicor’s sworn statements that the documents in question did not go to KPMG.  Since 

CUB did not see the documents withheld, CUB could not determine that the document 

attached to its earlier subpoena request was the same as the documents listed in Number 

19.  Additionally, the KPMG document CUB possessed had no handwritten notations as 

was noted on the privilege log.  Had Nicor stated that some of the documents in Number 

19 had KPMG numbers and that other recipients were KPMG and Mr. Lassar, CUB 

would have additionally argued in its October 17, 2003 pleading that Nicor had waived 

its privilege. 

On November 7, 2003, the ALJs issued a two-sentence ruling concerning the 

documents for which Nicor asserted a privilege that stated: 

Notice is hereby given that aver reviewing the documents and the 
parties’ filings regarding the privileged status thereof, the Administrative 
Law Judges have determined that the documents listed below are not 
privileged and should be released to the parties.  The numbers correspond 
to the privilege log attached to Nicor’s Supplemental Filing of Additional 
Support.  

 
Document Number 19 was not among those listed, so CUB did not receive any 

document from CUB that was listed under Number 19.  Since CUB did not receive any of 

the documents from Nicor that were listed as Number 19, there is no way that CUB could 

disclose documents it did not have.  Nowhere in the ALJs’ order is there a mention of any 

previously turned-over documents nor was there any specific reference to the KPMG 

documents that were attached to the original Strobel deposition request. 

Thus, based upon the public privilege log, Nicor’s pleadings, and the sworn 

statements of its General Counsel, Nicor did not produce the KPMG document to the 
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ALJs for review and ruling.  If in fact Nicor did, then its statements in its privilege log 

and the affidavit of its General Counsel were not accurate and were misleading in a 

manner that prevented parties from arguing the question of waiver, thereby preventing 

the ALJs from properly evaluating the documents in light of what actually occurred. 

CUB has not challenged the authority of this Commission as Nicor argues.  

Rather, Nicor has abused the process by failing to fully disclose documents on its 

privilege log and by failing disclose true recipients of documents to this Commission. 

 Nicor’s Motion is without merit and should be denied. 

      Respectfully Submitted, 
     CITIZENS UTILITY BOARD 

 
 

      By:     
            Richard C. Balough    
            Attorney for Citizens Utility Board 

        
RICHARD C. BALOUGH 
ATTORNEY AT LAW 
656 West Randolph St. 
Ste. 500 West 
Chicago IL 60661 
(312) 902-9970 
rbalough@balough.com  
  
ROBERT J. KELTER 
CITIZENS UTILITY BOARD 
208 S. LaSalle Street 
Suite 1760 
Chicago, Illinois 60604 
(312) 263-4282 
(312) 263-4329 fax 
rkelter@citizensutilityboard.org  
 
Dated: 5 April 2004 
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VERIFICIATION 
 
STATE OF ILLINOIS    ) 
       )    SS 
COUNTY OF COOK     ) 
 
 I, Richard C. Balough, hereby affirm that I have knowledge of the contents of this 

Response and it is true and accurate to the best of my knowledge. 

 
 
       ______________________  
       Richard C. Balough 
       Attorney for Citizens Utility Board 
 
Notarized this 5th day of April 2004.   
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