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VERIFIED EMERGENCY MOTION TO STRIKE CITIZENS UTILITY BOARD FILING  
REFERENCING AND ATTACHING MATERIALS  

PREVIOUSLY DETERMINED TO BE PRIVILEGED  
BY THE ADMINISTRATIVE LAW JUDGES 

Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas” or the 

“Company” ), through its undersigned counsel, hereby moves the Administrative Law Judges 

(the “ALJs”) pursuant to Sections 200.90(e), 200.190, 200.420, 200.500(d) and 200.680 of the 

Commission’s Rules of Practice, 83 Ill. Admin. Code §§ 200.90(e), 200.190, 200.420, 

200.500(d) and 200.680, for a emergency ruling striking the response to the Company’s Motion 

to Exclude Russ Strobel as a Witness in this Proceeding filed yesterday by Citizen’s Utility 
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Board (“CUB”) on the basis that CUB’s filing directly references and attaches a Nicor Gas 

document which the Administrative Law Judges (“ALJs”) previously have determined to be 

privileged in this matter.   

CUB’s willful use of the document in its response brief, which CUB attached over the 

Company’s specific objection, directly violates the ALJs’ prior ruling sustaining the document’s 

privileged status.  CUB’s action trivializes the extensive briefing process devoted to the 

Company’s assertions of privilege in this matter and the ALJs’ related in camera review of 

numerous documents, including the document in question, and wholly fails to meet with the 

standards of conduct required of parties appearing in Commission proceedings. 

In support of this Motion, Nicor Gas states as follows: 

1. On March 24, 2004, Nicor Gas filed its Motion to Exclude Russ Strobel as a 

Witness in this Proceeding.  Nicor Gas asserted, among other grounds, that the ALJs should 

exclude Mr. Strobel, because any testimony he might offer at hearing would present a minefield 

of privilege issues based on Mr. Strobel’s prior role as general counsel of Nicor Gas. 

2. Nicor Gas stated in support of its Motion that CUB previously had sought and 

been denied a subpoena for Mr. Strobel’s discovery deposition.  CUB had based its failed request 

for a deposition subpoena, in part, on its argument that Nicor Gas had waived the attorney-client 

privilege with respect to certain Company documents disclosed to CUB by a third-party, 

including the privileged document now referenced in and attached to CUB’s response.  This 

argument was not successful. 

3. As further stated in Nicor Gas’ Motion, the same document was subject to 

extensive briefing on the question of privilege after denial of CUB’s request to subpoena 

Mr. Strobel, and the ALJs upheld the document’s privileged status.  The Company’s Motion 
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explicitly identified the document in question based both upon its labeling, as produced to CUB 

by a third party, and as it appears on the Company’s privilege log. 1  The Motion also identified 

the ALJs’ November 7, 2003 Ruling sustaining the document’s privileged status. 

4. In addition, counsel for Nicor Gas and CUB spoke by telephone on April 1, 2004 

prior to the filing of CUB’s response regarding the privileged document and CUB’s possible use 

of the document in its filing.  On that call, Nicor Gas counsel specifically reasserted the 

protections of the attorney-client privilege for the document and objected to any direct use of or 

reference to the document by CUB in its pending response filing, including its attachment, as a 

specific violation of the ALJs’ prior ruling. 

5. Briefing on the Company’s privileged documents—including the document now 

attached to CUB’s response—stretched over a period of months last year.  CUB specifically 

challenged the privileged status of the document in question and lost.  (See Attachment 2, CUB’s 

Reply to Nicor’s Additional Support for Documents Withheld from Production, p. 15, dated 

Oct. 17, 2003).  To secure the privileged status of this and other documents, Nicor Gas was 

required to demonstrate with specificity using sworn affidavits the required factual and legal 

predicate for the protection of such materials.  The ALJs further requested and received for in 

camera review each document as to which Nicor Gas was asserting the protections of the 

attorney-client privilege or the work product doctrine prior to issuing their November 7, 2003 

Ruling.  This Ruling sustained the privilege as to some documents, including the document 

attached to CUB’s filing, while ordering the Company to release other identified documents to 

the parties.  Nicor Gas complied with the ALJs’ Ruling.  CUB did not seek interlocutory appeal. 

                                                 
1 See Attachment 1, Mot., at ¶ 15, n. 3.  In its Motion, Nicor Gas identified the privileged document now attached to 
CUB’s response as KPMG 024664-024666, which previously had been attached to CUB’s Verified Application for 
Issuance of a Subpoena for Deposition of Russ Strobel, and as documents nos. 17-19 listed on the Company’s 
privilege log.  
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6. Nicor Gas cannot express strongly enough its concerns over CUB’s brazen use 

and attachment of a document previously determined to be privileged by the ALJs in its response 

filing yesterday with the Commission.  CUB’s use of the document is a direct challenge to the 

ALJs’ authority to supervise this proceeding, contrary to law, and should not be allowed. 

WHEREFORE, for these reasons, Nicor Gas respectfully requests that the Administrative 

Law Judges provide an emergency ruling striking CUB’s response to the Company’s Motion to 

Exclude Mr. Mr. Strobel as a Witness in this Proceeding and granting such other relief as is just 

and appropriate.  

Dated:  April 2, 2004 

Respectfully submitted, 
 
NORTHERN ILLINOIS GAS COMPANY 
D/B/A NICOR GAS COMPANY 
 
 
By:    
        One of its attorneys 
 
 

John E. Rooney 
Thomas A. Andreoli 
Sonnenschein Nath & Rosenthal LLP 
233 South Wacker Drive 
Chicago, Illinois 60606 
(312) 876-8000 
jrooney@sonnenschein.com 
tandreoli@sonnenschein.com 
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I, John E. Rooney, an attorney, hereby certify that I served a copy of  the Verified 

Emergency Motion to Strike Citizens Utility Board Filing Referencing and Attaching Materials 

Previously Determined To Be Privileged By The Administrative Law Judges upon the service 

list in consolidated Docket Nos. 01-0705/02-0067/02-0725 by email on April 2, 2004. 

  
John E. Rooney 






