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RESPONSE TO CORRECTED JOINT MOTION  
OF COOK COUNTY STATE’S ATTORNEY’S OFFICE  

AND CITIZENS UTILITY BOARD 
TO STRIKE TESTIMONY OF NICOR GAS WITNESS FEINGOLD 

Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas” or the 

“Company”), through its undersigned counsel, hereby responds to the corrected Joint Motion of 

the Cook County State’s Attorney’s Office and Citizens Utility Board (collectively, “Cook 

County/CUB”) to strike portions of the pre-filed testimony of Nicor Gas witness Russell A. 

Feingold. 
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I. 
Introduction 

In his pre-filed testimony, Nicor Gas witness Mr. Feingold offers his expert opinion that 

certain refunds sought by Cook County/CUB in this matter rely upon an after-the-fact 

modification of the Company’s filed rates—or retroactive ratemaking.  Mr. Feingold offers this 

opinion based upon his specialized knowledge in the area of utility ratemaking, the facts 

surrounding the former Gas Cost Performance Program (“GCPP”), which is the subject matter of 

this proceeding, and his analysis of the pre-filed opinion testimony sponsored by Cook 

County/CUB. 

Based on his extensive experience with rates like the GCPP, Mr. Feingold further offers 

his expert opinion that the Commission in its determination of the issues in dispute should not 

employ retroactive ratemaking (or other speculative after-the-fact approaches proposed by Cook 

County/CUB) but instead should base its findings upon specific established ratemaking practices 

and the audited restated results of the GCPP’s operation. 1 

Mr. Feingold is unquestionably qualified to testify on utility ratemaking matters.2  Mr. 

Feingold has based the expert opinions he is offering upon his specialized knowledge and a 

complete foundation of data and information concerning the GCPP.  Most importantly, Mr. 

Feingold’s expert opinion—that the Commission in its adjudicative role should reject retroactive 

ratemaking in favor of established regulatory practices and verifiable facts—is intended to and 

will assist the Commission in its determination of the issues presented. 

                                                 
1 Nicor Gas filed the audited restated results of the GCPP’s operation with the Commission on April 1, 2003.  The 
Company is offering these results as evidence in this proceeding through its witness Thomas M. Moretti.  (See 
Moretti Direct, Nicor Gas Ex. 5.0).  
2 See Feingold Direct, lines 24-79, Appendix A.  
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Mr. Feingold’s pre-filed testimony squarely meets the criteria for the admissibility of 

expert opinion evidence under Illinois law, including before the Commission.  See 83 Ill. Admin. 

Code § 200.610(b) (adopting Illinois civil evidence law in Commission proceedings).  In Illinois, 

expert testimony is admissible whenever it will assist in the understanding of the evidence or the 

determination of disputed facts.  See, e.g., Stanley v. Bd. of Educ. of City of Chicago, 9 Ill. App. 

3d 963, 971-74, 293 N.E.2d 417, 422-25 (1st Dist. 1973); accord Thacker v. UNR Indus., Inc., 

151 Ill. 2d 343, 365, 603 N.E.2d 449, 460 (1992).  An expert witness may offer opinion 

testimony even as to ultimate issues in a case, because the jury (or in this case, the Commission) 

is free to accept or reject the expert’s opinion in its deliberations.  See, e.g., Johnson v. 

Commonwealth Edison Co., 133 Ill. App. 3d 472, 484, 478 N.E.2d 1057, 1065 (1st Dist. 1985);  

accord Perschall v. Metropolitan Life Ins. Co., 113 Ill. App. 3d 233, 237, 446 N.E.2d 570, 573 

(4th Dist. 1983).3 

In seeking to strike significant portions of Mr. Feingold’s pre-filed testimony related to 

their use of retroactive ratemaking, Cook County/CUB have not challenged the expert opinions 

Mr. Feingold offers as being unqualified, as lacking foundation, or for any articulated failure to 

assist the Commission in its resolution of the complex issues presented.  Rather, Cook 

County/CUB assert that Mr. Feingold’s testimony should be stricken because: 

• the Commission in its Second Interim Order, which reopened the record in this 
proceeding, somehow implicitly preauthorized the after-the-fact alteration of the 
Company’s filed rate for the GCPP as a means of effecting refunds;  

• the Company’s proposed adjustments in this matter purportedly are a form of 
retroactive ratemaking which, according to Cook County/CUB, constitutes a 
waiver of Nicor Gas’ opportunity to present Mr. Feingold’s otherwise competent 
expert opinions; or 

                                                 
3 For a detailed review of Illinois law on the admissibility of expert opinion testimony concerning an ultimate issue 
in a case, see E.M. Graham, Cleary & Graham’s Handbook of Ill. Evid. § 704.1 (8th Ed. 2004) (cited with approval 
in Perschall, 113 Ill. App. 3d at 237, 446 N.E.2d at 573).   
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• Mr. Feingold’s testimony concerning the regulatory and conceptual problems 
associated with the retroactive ratemaking is a legal conclusion. 

As shown below, Cook County/CUB’s assertions and related arguments lack any legal support 

and provide no basis upon which to exclude the challenged portions of Mr. Feingold’s testimony 

from evidence. 

Cook County/CUB’s Joint Motion should be denied. 

II. 
Argument 

A. The Commission Did Not Preauthorize The Use of Retroactive Ratemaking In This 
Proceeding Under Its Second Interim Order 

Cook County/CUB’s principal objection to Mr. Feingold’s testimony does not attack the 

competence of the expert opinions offered.  Rather, Cook County/CUB assert that the 

Commission implicitly preauthorized the use of otherwise prohibited retroactive ratemaking for 

the purpose of ordering refunds in this proceeding.  Thus, Cook County/CUB ask for a ruling 

striking Mr. Feingold’s testimony as moot.  The Commission’s Second Interim Order provides 

no support for Cook County/CUB’s interpretation or for any such ruling, which by all 

appearances is a thinly veiled attempt by Cook County/CUB to obtain a partial judgment on the 

merits of their proposed refunds prior to hearing. 

The Commission’s Second Interim Order achieved several important objectives in 

establishing this proceeding as the formal mechanism to resolve all issues related to the GCPP 

and the Company’s Rider 4.  (Second Interim Order, pp. 6-7, Dec. 17, 2002).  The Commission 

reopened the record of evidence in Docket No. 02-0067, which had been initiated for a statutory 

review of the GCPP, and consolidated that proceeding with Docket Nos. 01-0705 and 02-0725, 

the Company’s then-pending Rider 6 gas cost reconciliation proceedings.  (Id.)  The Commission 

also reopened the completed and closed proceedings for the Company’s 1999 and 2000 gas cost 
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reconciliations (Docket Nos. 99-0481 and 00-0718) but only for the limited purpose of entering 

any necessary amendatory orders.  (Id.) 

The Commission further explicitly set forth the scope of issues for determination on 

rehearing, as follows: 

[The Commission] will consider for final resolution in this 
proceeding all issues relating to the operation of the [GCPP], and 
all issues relating to any refunds that may be owing to Nicor 
customers as a result of the operation of the Program and as a 
result of the operation of the Company’s Rider 6 in 1999, 2000, 
2001, and 2002, and for ordering such other and further relief as 
deemed equitable and just.  It is not the Commission’s intent to re-
litigate issues resolved in Dockets 99-0481 and 00-0718 to the 
extent the Commission determines that its resolution of the issues 
is unaffected by information revealed to parties other than Nicor 
subsequent to June 1, 2002.  The Commission will, however, 
examine any issues that it deems appropriate in light of new 
information raised in the current docket. 

(Id.)  This language, which is the literal substance of the Commission’s ruling on the scope of 

this proceeding on reopening, is not found in Cook County/CUB’s Joint Motion.   

Instead, Cook County/CUB offer a piecemeal collection of selected language from the 

Second Interim Order, and a related joint motion submitted by the various parties, in seeking a 

ruling that the Commission has preauthorized the use of retroactive ratemaking in this 

proceeding.  No such ruling properly should issue.   

The plain language of the Second Interim Order in no way preauthorizes retroactive 

changes to Rider 4, the Company’s filed rate for the GCPP.  Indeed, to the extent it specifies the 

refunds the Commission will consider, the Second Interim Order only discusses refunds “that 

may be owing … as a result of the operation of the program”—not due to any retroactive 
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revision of the underlying filed rate.4  (Id.)  Cook County/CUB’s interpretation of the Second 

Interim Order, which is based at best on a loose reading of the actual language and parol matters, 

is improper.  See, e.g., Metro. Utility Co. v. Ill. Commerce Comm’n, 262 Ill. App. 3d 266, 273-

74, 634 N.E.2d 377, 382 (2d Dist. 1994) (plain language of statutory materials is controlling). 

Furthermore, the substantive ruling that Cook County/CUB are seeking cannot be granted 

in the guise of a pre-hearing evidentiary motion.  Mr. Feingold’s pre-filed testimony criticizing 

Cook County/CUB’s reliance on retroactive ratemaking addresses the regulatory and conceptual 

flaws with this approach for purposes of assisting the Commission in its adjudicative role.  (See 

discussion infra at II.C).  Cook County/CUB have not challenged Mr. Feingold’s qualifications 

to offer such testimony or the foundation for his expert opinion. 

It is true (although Mr. Feingold does not address the question) that retroactive 

ratemaking is legally impermissible in Illinois.  See, e.g., Independent Voters of Ill. v. Ill. 

Commerce Comm’n, 117 Ill. 2d 90, 96-97, 510 N.E.2d 850, 853-54 (1987).  Once an evidentiary 

record has been made, the Commission likely will consider Cook County/CUB’s proposed 

refunds which are based upon retroactive ratemaking and determine whether these parties have 

offered sufficient evidence to trigger an exception to the general prohibition against such 

refunds—if any exists.  The Commission has not prejudged this question, however, which 

certainly should not be resolved in connection with these parties’ pre-hearing motion.  220 ILCS 

5/10-103; see, e.g., Bus. & Prof’l People for Pub. Interest v. Ill. Commerce Comm’n, 136 Ill. 2d 

192, 233-34, 555 N.E.2d 693, 712 (1990) (Commission’s findings must be based upon 

substantial evidence in the evidentiary record).  

                                                 
4 Notably, in this respect, the Commission did not reopen the record in Docket No. 99-0127, in which the structure 
of the GCPP tariff was considered and approved. 
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B. The Company Has Not Waived Its Opportunity To Offer Expert Testimony 
Opposing CUB/Cook County’s Use of Retroactive Ratemaking 

As an alternative to its mootness argument, Cook County/CUB assert that Nicor Gas has 

“waived” the opportunity to present Mr. Feingold’s expert testimony regarding the regulatory 

and conceptual dangers of retroactive ratemaking by purportedly offering such prohibited 

adjustments in its own case.  Cook County/CUB offer no legal or factual support for this novel 

argument, which has no place in a pre-hearing evidentiary motion.   

Without belaboring the question, as discussed in Mr. Feingold’s and other Company 

witnesses’ pre-filed testimony, the adjustments that Nicor Gas is seeking Commission approval 

to implement in this proceeding (through its Rider 6) are based entirely upon the Company’s 

restated GCPP results on file with the Commission and limited other non-gas cost accounting 

adjustments.5  These restated results and accounting adjustments, in turn, are based upon the 

findings and conclusions of independent counsel Scott R. Lassar, who was engaged by the 

Special Committee of the Board of Directors of Nicor Inc., the Company’s non-jurisdictional 

corporate parent, to investigate the GCPP.6 

The Company’s proposed adjustments do not seek to revise Rider 4 or any other of its 

filed rates in an after-the-fact manner to obtain refunds or surcharges that otherwise would be 

unavailable.  Neither, for that matter, is Nicor Gas seeking to alter its prior-year GCPP results 

through after-the-fact changes to operating decisions that are based entirely upon hindsight and 

speculation.  In short, the Company is not seeking refunds or surcharges in this proceeding based 

upon retroactive ratemaking.  Cook County/CUB, on the other hand, zealously and admittedly 

are pursuing such an approach. 
                                                 
5 A complete presentation of the Company’s proposed adjustments and supporting schedules can be found in Nicor 
Gas witness Thomas M. Moretti’s pre-filed testimony, Nicor Gas Exs. 5.0, 10.0, and 17.0. 
6 See Direct Testimony on Reopening of Scott R. Lassar, Nicor Gas Ex. 2.0, which has been pre-filed with the 
Office of the Clerk. 
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In any event, the Company has pre-filed both expert and substantive testimony, which it 

will be seeking to enter into the record at hearing in this matter.  The determination of whether 

Nicor Gas has supported its proposed adjustments to the GCPP results—and whether Cook 

County/CUB have met their burden on their claims, including those relying upon retroactive 

ratemaking, which are wholly outside the Company’s affirmative case—properly should be left 

to the Commission.  The Company has not waived its due process rights. 

C. Mr. Feingold’s Testimony Concerning CUB/Cook County’s Use of Retroactive 
Ratemaking Is Not A Legal Conclusion 

Finally, Cook County/CUB assert that Mr. Feingold’s testimony on their use of 

retroactive ratemaking should be stricken, because he is offering a legal conclusion.  While this 

argument at least facially could be considered in the context of a pre-hearing evidentiary motion, 

Cook County/CUB identify no particular statement within the several dozen pages of Mr. 

Feingold’s pre-filed testimony attached to their Joint Motion to which this argument even 

conceivably might apply.  There is none.   

Mr. Feingold explicitly and exclusively addresses the problems with retroactive 

ratemaking, and the effect on certain of Cook County/CUB’s (and other parties’) requested 

refunds, in the context of his expert opinion concerning the regulatory and conceptual flaws with 

this approach. 7  Mr. Feingold is fully qualified to give such testimony to assist the Commission 

in its deliberations; well-settled precedent supports the competency of his opinions.8  See, e.g., 

Stanley, 9 Ill. App. 3d at 971-74, 293 N.E.2d at 422-25.  Nicor Gas notes that if Cook 

                                                 
7 See, e.g., Feingold Rebuttal, Nicor Gas Ex. 6.0, lines 439-470, attached to Joint Motion; Feingold Surrebuttal, 
Nicor Gas Ex. 11.0, lines 22-103, attached to Joint Motion. 
8 Mr. Feingold is not opining here on the specific legal grounds for an insanity defense or any other question of law.  
Thus, Cook County/CUB’s citation to People v. Gregg, 315 Ill. App. 3d 59, 75, 732 N.E.2d 1152, 1165 (1st Dist. 
2000) is not on point. 
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County/CUB’s broad objection were correct, and it is not, virtually all the opinion testimony 

offered in this or any other Commission proceeding would be inadmissible. 

III. 
Conclusion 

For these reasons, Nicor Gas respectfully requests that the Administrative Law Judges 

deny in its entirety Cook County/CUB’s Joint Motion to strike portions of the pre-filed testimony 

of Nicor Gas witness Feingold. 

 Dated:  April 1, 2004 
Respectfully submitted, 
 
NORTHERN ILLINOIS GAS COMPANY 
D/B/A NICOR GAS COMPANY 
 
 
By:    
        One of its attorneys 
 
 

John E. Rooney 
Thomas A. Andreoli 
Sonnenschein Nath & Rosenthal LLP 
233 South Wacker Drive 
Chicago, Illinois 60606 
(312) 876-8000 
jrooney@sonnenschein.com 
tandreoli@sonnenschein.com 
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