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RESPONSE TO MOTION TO REMOVE THE CONFIDENTIAL  
DESIGNATION FROM DEPOSITION TRANSCRIPTS 

Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas” or the 

“Company”) hereby respectfully submits this Response Brief to the Motion to Remove the 

Confidential Designation from Deposition Transcripts filed by the Illinois Attorney General’s 

Office (the “AG”). 
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I. 
Introduction 

The AG’s motion to remove the confidential designation from the transcripts of thirteen 

discovery depositions taken in this proceeding fails in all respects.  First, the AG’s objection to 

the confidential designation is untimely as all parties to this proceeding have operated in 

accordance with the confidential designation in the nine months since the depositions were 

conducted.  Therefore, the AG’s belated motion is impairing the efficient progress of this 

proceeding.  Second, the AG’s motion lacks substance because it does not identify any specific 

portions of testimony that it believes do not merit confidential protection, much less the manner 

in which it would use such testimony at hearing.  Finally, and most importantly, the AG’s motion 

eschews the proper procedure already established in this proceeding for addressing objections to 

confidential designations—namely, the case-by-case identification of specific portions of 

deposition testimony that it believes do not merit confidential protection, and the subsequent 

briefing and argument on that objection before the Administrative Law Judges (“ALJs”).  

Accordingly, the AG’s motion should be denied. 

II. 
Argument 

A. The AG’s Motion Is Procedurally Improper 

As an initial matter, Nicor Gas objects to the manner in which the AG has brought its 

motion.  In particular, the AG seeks to avoid the protections afforded by the Proprietary 

Agreement that has heretofore governed the conduct of all parties to this proceeding, including 

with regard to the confidential treatment of the deposition transcripts.  Although the AG is not a 

signatory to that agreement, it cannot deny that it has previously observed and acted in 

accordance with the agreement.  Nor can the AG deny that the ALJs have heretofore treated the 

deposition transcripts as confidential pursuant to that agreement.  (See Notice of Administrative 
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Law Judges’ Ruling, Nov. 20, 2003, noting that the testimony to be filed on Nov. 21, 2003, 

including deposition transcript excerpts, “shall be filed under seal and treated as confidential … 

pursuant to the parties’ confidentiality agreement.”) 

The AG did not object to Nicor Gas’ confidentia l designation when the depositions were 

taken during the summer of 2003, even though the AG clearly understood that the depositions 

were so designated.  Counsel for the AG was present when it was stated on the record at the 

beginning of each deposition that the examination was being conducted with the express 

understanding from all parties that it was proceeding under confidential protection.  The AG did 

not raise an objection at a single deposition, and never raised an objection until counsel for the 

AG first took issue with the designation in a March 5, 2004 letter to Nicor Gas’ counsel. 1  (See 

Letters Between Mark Kaminski and John Rooney dated March 5 and 15, 2004, attached hereto 

as Exhibits A and B.)  The AG’s belated objection to the confidential designation of the 

deposition transcripts is particularly troubling given that evidentiary hearings in this proceeding 

begin in just a matter of weeks and the extensive briefing of the confidentiality issue that would 

be necessary under the AG’s approach will interfere with Nicor Gas’ ability to efficiently prepare 

for hearing. 

The AG’s motion also is problematic for the reason that it has no need to bring such a 

motion, because its only witness at the hearing of this matter—David Effron—did not quote 

from the deposition testimony in his pre-filed testimony, and will presumably have no need to do 

so at the hearing.  (See AG Exhibits 1.0 and 1.1.)  Indeed, the AG has expressly acknowledged 

                                                 
1  Nicor Gas notes that while the Company and the Citizens Utility Board (“CUB”) exchanged communications 
regarding the confidentiality designations in August 2003, no objection was formally raised to those designations by 
CUB, much less by the AG.  (See Letters between John Rooney and Robert Kelter dated August 4 and 18, 2003, 
attached hereto as Exhibits C and D.)  Accordingly, the AG’s reliance on these earlier communications in providing 
the factual background to its motion mischaracterizes the dispute addressed therein. 
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that Mr. Effron “has not reviewed any depositions taken in this case.”  (People of the State of 

Illinois’ Motion for Further Clarification, p. 3 n.1, Nov. 21, 2003.)  Moreover, the AG did not 

identify a single deponent as an adverse witness and, thus, is precluded from examining these 

individuals.2  To the extent that the AG wants to properly use deposition testimony at the 

hearing, such as for impeachment, it should follow the procedure already established by the ALJs 

in this proceeding for confidentiality determinations.  Specifically, when the parties fully briefed 

the issue of confidential treatment of documents, the ALJs rejected the request of Staff and the 

Intervenors to globally disclose all documents and instead adopted the following well-reasoned 

procedure:  the party objecting to confidential treatment of a particular document would first 

raise the objection as to that document; the parties would then brief the confidential designation 

for that document; and, finally, the parties would argue the designation at a hearing before the 

ALJs.  (See Tr., pp. 157-58, 162, Sept. 4, 2002.)  This same procedure should be followed here to 

address objections the AG has to the confidential treatment of specific portions of deposition 

testimony.  The AG’s motion, however, improperly seeks to avoid any such procedure by 

requesting a ruling that the entirety of the deposition transcripts should be made public.   

The ALJs should not accept the AG’s proposal to reconstruct the efficient and orderly 

process already established in this proceeding to address objections to confidential designations.  

Notably, the AG has rejected a proposal made by Nicor Gas regarding a reasonable procedure 

that the parties would follow at hearing regarding such objections.  After receiving the AG’s 

letter objecting to the designation, Nicor Gas made the following proposal:  once the deponents 

actually appearing at hearing are confirmed, Nicor Gas will designate those specific portions of 

deposition testimony that it still deems to be confidential for purposes of the evidentiary hearing, 

                                                 
2  Nicor Gas recognizes that the AG may examine those individuals who submitted pre-filed written testimony on 
behalf of the Company. 
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and the parties will then have the right to argue the confidentiality of those portions before the 

ALJs.  The AG has flatly refused the Company’s proposal. 

Finally, the AG’s motion is unreasonable because it fails to designate any specific 

portions of deposition testimony that it believes do not merit confidential treatment in 

contravention to the established protocol.  It is impossible for Nicor Gas to argue in the abstract 

as to the propriety of confidential treatment of the deposition transcripts.  Moreover, it would be 

counter-productive for both the AG and Nicor Gas, as well as the ALJs, to fully brief the 

confidentiality issue as to the deposition transcripts in their entirety where the vast majority of 

that material will not ever be raised at hearing. 

B. The Deposition Transcripts Should Be Protected As Confidential Unless And Until 
The AG Identifies Specific Portions That Do Not Merit Such Protection 

1. The Depositions Were Conducted With The Understanding By All Parties 
And The Deponents That They Were Confidential 

The depositions at issue here were conducted with the explicit understanding by all 

parties that they were to be confidential, and that protection over the deposition transcripts would 

continue to be afforded.  Because depositions are not ordinary discovery in Commission 

proceedings (see 83 Ill. Admin Code § 200.340), the depositions taken in this proceeding were 

conducted according to specific parameters agreed upon by the parties prior to the depositions, 

including that they were to be taken as discovery depositions and that they were to be conducted 

in confidence.  Because they were designated discovery depositions, all parties further 

understood that the examinations and the possible uses for the resulting testimony were governed 

by well-established law regarding such depositions.  In Illinois, the use of discovery depositions 

in evidence is strictly limited, because by nature they present an unreliable picture of the subject 

matter addressed.  See Ill. Sup. Ct. R. 212(a); Ainsworth Corp. v. Cenco Inc., 158 Ill. App. 3d 

639, 646, 511 N.E.2d 1149, 1153-54 (1st Dist. 1987) (recognizing the different purposes for 
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discovery and evidence depositions); In re Estate of John D. Rennick, 181 Ill. 2d 395, 401, 692 

N.E.2d 1150, 1154 (1998) (same).  Moreover, it is also well-established that a litigant has no 

First Amendment right to publicize information made available through discovery only for 

purposes of trying her case.  See Seattle Times Co. v. Rhinehart, 467 U.S. 20, 31-32 (1984); May 

Centers, Inc. v. S.G. Adams Printing & Stationery Co., 153 Ill App. 3d 1018, 1023, 506 N.E.2d 

691, 695 (5th Dist. 1987). 

Nicor Gas agreed to and facilitated the depositions as a show of good faith and in the 

interest of full disclosure, and it should not now be penalized for its cooperation by the full 

disclosure of the deposition transcripts.  This is particularly true given that various matters 

discussed at each of the depositions were, in fact, confidential because they addressed the 

Company’s strategic business procedures and practices, as well as documents previously deemed 

confidential by the ALJs.  All the parties to this proceeding participated in the discovery 

depositions with the understanding that the depositions were confidential and they should 

continue to be protected as such absent a showing that specific portions should be disclosed for 

evidentiary purposes at hearing. 

2. Nicor Gas Has Not Waived The Confidential Designation Of The Deposition 
Transcripts 

Contrary to the AG’s contentions, Nicor Gas has steadfastly maintained its claim of 

confidential protection over the deposition transcripts.  The AG’s sole support for its argument 

that the Company has waived confidential protection for the transcripts is its reliance on the 

public release of the Report to the Special Committee of the Board of Directors of Nicor Inc. 

(“Special Committee”) prepared by independent investigator Scott Lassar (“Lassar Report”).  

However, the Lassar Report, issued eight months before the depositions took place, has no 

bearing on the confidential designation of the deposition transcripts, and its release certainly does 
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not support the AG’s argument that Nicor Gas cannot continue to assert confidentiality over the 

depositions. 

The Lassar Report was conducted under different circumstances and for different 

purposes than the discovery depositions at issue here.  The Special Committee hired Mr. Lassar 

to perform an investigation into certain of Nicor Gas’ actions related to its Gas Cost Performance 

Program.  Although Nicor Inc. ultimately released the entire Lassar Report to the public, the 

purpose of the investigation was to gather certain information for release to the Securities and 

Exchange Commission and not to discover information related to this proceeding.  More 

importantly, Nicor Gas had no control over the topics that were addressed in the Lassar Report, 

much less any control over how they were presented in that report.  Accordingly, to the extent 

there is any overlap between topics addressed in the Lassar Report and those covered in the 

deposition examinations, Nicor Gas cannot be said to have taken any action that affects the 

confidential protection over the depositions in any way. 

3. The Commission’s Decision In Cass Is Not Applicable Here  

Although the ALJs have ruled in this proceeding and in earlier dockets that the 

Commission’s decision in Cass Long Distance Services, Docket No. 98-0060 (Reopen), 1999 Ill. 

PUC LEXIS 206 (Order, March 10, 1999), does not apply under the circumstances present here, 

the AG claims that decision still somehow controls.  Indeed, the AG’s misplaced reliance on 

Cass as supporting a FOIA confidentiality standard here defies the fact that ALJ Casey explicitly 

stated in connection with the confidentiality determination regarding documents in this 

proceeding that “[t]he FOIA Standard is not the appropriate standard here.”  (Tr., p. 178, Sept. 

26, 2002; see also Illinois Commerce Comm’n Docket No. 01-0423, Tr., p. 186, Sept. 13, 2001.)  
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The AG’s argument that the Commission should rely on the Cass decision and a FOIA standard 

for confidentiality determinations is wrong and should be disregarded.   

Even though Cass clearly does not apply here, a brief review of that case will confirm the 

ALJs’ proper rejection of that decision as providing the governing standard here.  In Cass, a local 

telephone company filed its annual report with the Commission as required by the Public 

Utilities Act (“Act”), 220 ILCS 5/1-101 et seq.  The utility then requested that the Commission 

maintain the report in a confidential manner pursuant to an exemption from the disclosure 

requirements found in the Illinois Freedom of Information Act.  1999 Ill. PUC LEXIS 206, at *1.  

The Commission considered the utility’s request pursuant to the standards that have developed in 

cases applying the Illinois Freedom of Information Act and its federal counterpart.  Based on 

these standards, the Commission concluded that the report should not be maintained in a 

confidential manner. 

The differences between Cass and this case are obvious.  This case does not involve a 

specific report that was required by the terms of the Act and that was filed with the Commission.  

Instead, it involves a discussion of Nicor Gas’ actual business information that was revealed in 

connection with the discovery process.  The ALJs have ruled that the confidential protection of 

information exchanged in connection with the discovery process will be governed by “the rules 

and regulations, rules of practice of the Illinois Commerce Commission and statutes in the State 

of Illinois,” as well as certain case law addressing confidentiality determinations.  (Tr., p. 209, 

Sept. 26, 2002.)  Put simply, the rules that have developed under FOIA apply in a wholly 

separate context and have no application in this case. 

In fact, courts have held on several occasions that the rules developed under FOIA are 

distinct from the rules concerning the disclosure of information that apply in the litigation 
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context, and that rules in one context do not apply to the other.  For example, the United States 

Supreme Court has held that “FOIA was not intended to supplement or displace rules of 

discovery” that apply in civil litigation.  John Doe Agency v. John Doe Corp., 493 U.S. 146, 153 

(1990) (citation omitted) (emphasis added).  That is exactly what the AG seeks to do here—

displace the discovery rules followed by the Commission with the standards developed under 

FOIA.  The Supreme Court has expressly rejected this practice. 

The Illinois Supreme Court has also recognized that FOIA rules have no application in a 

litigation context.  In People v. City of Chicago, 184 Ill. 2d 521, 705 N.E.2d 48 (1998) the Court 

held that the existence of an exemption under FOIA that applied to certain materials would not 

cause the Court to recognize a privilege that would apply to the materials in connection with 

pending litigation.  City of Chicago, 184 Ill. 2d at 529-30, 705 N.E.2d at 51-52.  In doing so, the 

Court recognized that the drafters of the Illinois FOIA recognized that the specific concerns 

raised in “‘litigation… and request[s] for documentation’” were all “‘far beyond the range’” of 

the bill they proposed.  City of Chicago, 184 Ill. 2d at 529-30, 705 N.E.2d at 52 (quoting 83d Ill. 

Gen. Assem., Senate Proceedings, May 27, 1983, at 130-31 (statements of Senator Bruce)).  This 

distinction that has been recognized by the Illinois Supreme Court only further illustrates why 

the AG’s belated attempt to introduce FOIA standards into this proceeding is incorrect. 

III. 
Conclusion 

As set forth above, the ALJs previously established the proper procedure for 

confidentiality determinations.  With respect to the deposition transcripts, the AG should initially 

identify on a case-by-case basis those specific portions of the transcripts that it believes do not 

merit confidential treatment and upon which it believes it will rely at hearing in this proceeding.  

The parties would then have the opportunity to brief the matter as to those specific portions and 
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address them at a hearing before the ALJs.  Accordingly, Nicor Gas respectfully asks the ALJs to 

deny the Motion to Remove the Confidential Designation from Deposition Transcripts filed by 

the Illinois Attorney General’s Office. 

Dated:  April 1, 2004 

Respectfully submitted, 
 
NORTHERN ILLINOIS GAS COMPANY 
D/B/A NICOR GAS COMPANY 
 
 
By:    
        One of its attorneys 
 
 

John E. Rooney 
Thomas A. Andreoli 
Sonnenschein Nath & Rosenthal LLP 
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tandreoli@sonnenschein.com 
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