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TO NICOR’S MOTION 

TO EXCLUDE STEPHEN MATTSON AS A WITNESS 
 

On March 24, 2004 Nicor filed a motion to exclude Stephen Mattson as a witness 

in these proceedings.  The Citizens Utility Board acknowledges that Mr. Mattson was in 

fact an attorney representing Nicor, but submits that Nicor waived the attorney-client 

privilege by its actions in this proceeding.  While CUB recognizes the importance of the 

attorney-client privilege, in Consolidation Coal Co. v. Bucyrus-Erie Co., the Illinois 

Supreme Court clearly set forth exceptions to the rule.  Contrary to Nicor’s portrayal of 



the issue as the privilege being an absolute, the Illinois Supreme Court emphasizes that 

the privilege must be put in context.  Quoting Wigmore the Court states: 

The privilege remains an exception to the general duty to disclose.  Its 
benefits are all indirect and speculative; its obstruction is plain and 
concrete***.  It is worth preserving for the purpose of general policy, but 
it is nonetheless an obstacle to the truth.  It ought to be strictly confined 
within the narrowest possible limits consistent with the logic of its 
principle. (8 Wigmore, Evidence Sec. 2291, at 554 (Rev. Ed. 1961). 
 

Consolidation Coal Co. v. Bucyrus-Erie Co., 89 Ill. 2d 103, 118, 432 N.E. 2d 250 (1982).   

The State of Illinois's broad discovery policies seek ultimately to ascertain the 

truth, and the Supreme Court of Illinois continues to find these policies essential to the 

fair disposition of a lawsuit.  The potential of an absolute attorney-client privilege to 

insulate so much material from the truth-seeking process convinces the Supreme Court 

that the privilege ought to be limited for the corporate client to the extent reasonably 

necessary to achieve it purpose.  Sterling Finance Mgmt., L.P. v. UBS PaineWebber, Inc., 

336 Ill. App. 3d 442 (1st Dist. 2002).   

 One form of waiver of attorney-client privilege is voluntary disclosure.  Any 

voluntary disclosure by the holder of the attorney-client privilege is inconsistent with the 

attorney-client confidential relationship and thus waives the privilege.  Powers v. 

Chicago Transit Auth., 890 F.2d 1355 (7th Cir. 1989), citing United States v. Buljubasic, 

808 F.2d.  1260 (7th Cir. 1987).  In Powers, the CTA allowed an employee access to a 

memorandum containing privileged information.  The employee disseminated the memo 

to individuals outside the CTA’s attorney-client relationship, including plaintiff.  The 

CTA sought a protective order to bar further dissemination of the memorandum in 

question, claiming attorney-client privilege.  The court held that the CTA had waived its 

attorney-client privilege.  By making the memorandum available to the employee, the 
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CTA had voluntarily disclosed the privileged information contained therein, thereby 

waiving any privilege they may have had to retain the document.  Powers, 890 F.2d  at 

1359-60.   

When considering the facts of this proceeding in light of the relevant law 

discussed above, CUB submits that Nicor has waived its privilege.  Immediately upon the 

reopening of the record in this proceeding, the Special Committee of the Board of 

Directors of Nicor, Inc. hired Scott Lassar as an investigator to conduct “a factual 

investigation” regarding Nicor’s PBR program.  Lassar Direct at 2.  On several occasions 

during the hearings before the ALJs Nicor’s attorney emphasized that Mr. Lassar had 

been retained by the Special Committee of the Board of Directors and was not in any way 

controlled by Nicor Gas.  At the hearing regarding the taking of depositions Mr. Rooney 

states, “Mr. Lassar has not been retained by Nicor Gas,” Tr. at 187 (May 12, 2003), and, 

“We’ve got Mr. Lassar, who is an independent witness.” Tr. at 197 (May 12, 2003).  

Thus, at the time he interviewed Mr. Mattson, Mr. Lassar was an independent 

investigator hired by the Special Committee of the Board of Nicor, Inc.  

While Mr. Lassar was initially hired by the Special Committee of the Board, he is 

now an expert witness for Nicor in this proceeding.  He states that his testimony 

summarizes his investigation and the Report. Lassar Direct at 4.  Moreover, he 

acknowledges his testimony is based on the review of the interviews with current and 

former Nicor employees, which includes Mr. Mattson. Id. at 3. 

After Nicor released the Lassar Report publicly, CUB submitted a data request 

asking for the documents Mr. Lassar relied on in producing the Report, including his 

interview summaries.  Nicor produced that information, or directed Mr. Lassar to produce 
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it in response to a data request from CUB.  Included in the data responses, was the 

summary of the meeting with Steve Mattson, Nicor’s counsel in the 1999 proceeding 

where the Commission approved the PBR, Docket No. 99-0127.  Mr. Lassar even notes 

in the letter, “I have redacted from the interviews attorney work product which consisted 

of mental impressions of the attorneys.” Lassar Cover Letter (February 13, 2003).  Then 

on February 28, 2003, Mr. Rooney sent CUB a letter stating that the memorandum 

regarding Mr. Mattson’s interview had not been redacted in any manner. Rooney Memo 

(February 28, 2003).  Clearly, Nicor knowingly provided CUB this memo. 

To summarize Nicor has waived privilege three times: (1) Nicor produced Mr. 

Mattson for an interview with Scott Lassar, who was initially an independent investigator 

for the board and is now a witness in the case; (2) Mr. Lassar relied on the interview 

summary in the preparation of his Report and testimony; (3) Nicor turned over Mr. 

Lassar’s summary of the interview with Mr. Mattson to CUB.  Hence, Nicor disclosed 

Mr. Mattson’s impressions from his representation of Nicor to a witness in the case and 

to an independent investigator for the Nicor Inc. Board, and then provided them to CUB.  

Nicor waived privilege not once, but three times.   

 Nicor attempts to bolster its argument by alluding to “refusal of the Commission 

Staff and Attorney General’s Office to join CUB’s attempt to force Mr. Mattson to 

appear.”  Nicor Motion at 9.  This argument lacks foundation and has no merit.  Nicor 

cannot possibly have any knowledge regarding Staff or the Attorney General’s strategy in 

this case, or its reasoning for its position.  In fact, Nicor does not know that Staff or the 

Attorney General’s Office does not plan to question Mr. Mattson if he appears for 

questioning.  
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 Nicor further argues that Mr. Mattson should not be forced to testify if the 

information he has is available from other sources.  Id. at 9.  This argument ignores 

CUB’s fundamental right to present its case in the best manner possible.  CUB submits 

that Mr. Mattson’s testimony is necessary to put forward its best case. 

 
CONCLUSION 

 
Attorney-client privilege is not an absolute privilege, and Nicor should not be 

allowed to use the privilege in a way that allows it to use an attorney’s release of 

information to its unilateral benefit.  Nicor released the Mattson interview Summary to 

Mr. Lassar, who is a witness in the case, and Mr. Lassar used the information from Mr. 

Mattson in the formation of his Report and his testimony.  Moreover, Nicor provided the 

Mattson interview summary to CUB.  Clearly, the law does not protect Nicor under these 

facts. 

 
        Respectfully submitted, 
 
 
        ___________________ 
        Robert J. Kelter 
        Director of Litigation 
        Citizens Utility Board 
 
Robert J. Kelter 
Director of Litigation 
CITIZENS UTILITY BOARD 
208 S. LaSalle, Suite 1760 
Chicago, IL  60604 
(312) 263-4282 ext. 111 
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