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CITIZENS UTILITY BOARD’S 
RESPONSE TO NICOR’S MOTION  

TO EXCLUDE FORMER COMMISSIONERS FROM TESTIFYING 
 

 Northern Illinois Gas Company’s, dba Nicor Gas, motion requesting the 

Administrative Law Judges (ALJs) to exclude certain former Illinois Commerce 

Commission (ICC) Commissioners (Commissioners) from testifying in this case should 

be denied.  Nicor’s motion not only was premature but also on the same day that Nicor 

filed its motion, the Citizens Utility Board filed under the ICC’s rules Verified 



Applications for Subpoenas for the Commissioners that demonstrate the need for the 

ALJs to issue the requested subpoenas. 

 By filing a motion before the requests for subpoenas were properly before the 

ALJs, Nicor engages in needless speculation and wrongly accuses CUB of providing no 

basis for the Commissioners’ testimony.  Most of Nicor’s argument was mooted by 

CUB’s request. 

I. Judges May Be Called To Testify In Illinois. 

 CUB agrees with Nicor’s statement that generally a judge may not be compelled 

to testify concerning the mental processes used in formulating official judgments or the 

reasons that motivated him/her in the performance of his/her duties, citing dicta in United 

States v. Morgan, 313 U.S. 409, 442 (1941).  However, Morgan and the cases since do 

not stand for Nicor’s interpretation of Morgan’s dicta; namely, that judges or 

commissioners can never be called to testify concerning facts surrounding the case.  

Indeed, the opposite is true. 

 Under controlling Illinois law, the Illinois Supreme Court specifically has rejected 

any type of “deliberative process privilege” such as the one being advocated by Nicor in 

its Motion as being “strongly disfavored because they operate to ‘exclude relevant 

evidence and thus work against the truthseeking function of legal proceedings.’”  People 

v. City of Chicago, 184 Ill.2d 521, 705 N.E.2d 48, 52 (1998).  “We conclude that in light 

of the range of competing policies underlying the deliberative process privilege, its 

adoption should be left to the General Assembly.”  705 N.E.2d at 53.  To support its 

position, Nicor cites a case from the Supreme Court of South Dakota, Ramos v. Weber, 
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616 N.W.2d 88 (2000).  However, it is not South Dakota law that is applicable in this 

docket but rather Illinois law.   

 Not only has Illinois rejected Nicor’s deliberative process privilege but also 

Illinois has adopted the “special witness doctrine.”  Under this doctrine judges and 

attorneys can be compelled to testify, “if, in the discretion of the trial court, such 

testimony is necessary.”  People v. Janes, 138 Ill.App.3d 558, 486 N.E.2d 317, 323 

(1985).  Moreover, Illinois courts have held that where a judge’s testimony would “go ‘to 

the heart of the controversy,’ the court abused its discretion” by refusing to issue a 

subpoena compelling the judge to testify.  People v. Reynolds, 284 Ill.App.3d 611, 673 

N.E.2d 720, 723 (2nd Dist. 1996).  As set forth below, the testimony sought from the 

Commissioners go directly to the heart of the controversy in these dockets and their 

testimony is necessary in these dockets. 

II. CUB Has Met Requirements For Issuance of Subpoenas. 

In order for a judge presiding in a case to testify or to submit to a discovery 

deposition in the proceeding, a party must first ask leave to do so.  People v. Ernest, 141 

Ill.2d 412, 566 N.E.2d 231, 235 (1990).  The request should include:  1) the testimony the 

party expects to solicit, 2) why the testimony is not only relevant but necessary to the 

party’s case and 3) the efforts made to secure the same evidence from alternative means.  

People v. Palacio, 240 Ill.App.3d 1078, 1102, 607 N.E.2d 1375 (1993).  The court’s 

requirements are strikingly similar to the Commission’s own rule 200.380 under which 

CUB filed its request for subpoenas.  The rule requires a “showing that such subpoena is 

reasonably required to obtain information that cannot reasonably be obtained through 

requests for information or other discovery.” 
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In CUB’s applications for subpoenas of former Commissioners Richard Mathias, 

Ruth Kretschmer and Terry Harvill, CUB met both the requirements of ICC Rule 

200.380 and the requirements in People v. Palacio.  First, CUB stated in its application 

that it expects to elicit testimony from the Commissioners in response to statements made 

in the prefiled testimony of Nicor’s own witnesses regarding how Nicor’s PBR plan 

would operate and factual statements regarding to what extent Nicor would release LIFO 

gas from storage for the benefit of itself through the PBR plan.  Thus, CUB has provided 

the ALJs with an outline of the testimony CUB expects to solicit.  Second, the testimony 

is both relevant and necessary to CUB’s case since the testimony would demonstrate the 

misrepresentations made by Nicor to the Commission and the Commission’s reliance 

upon those misrepresentations, both elements of fraud on the Commission itself.  Third, 

CUB has alleged that the information is unique to the Commissioners and as such, no 

other party would have personal knowledge as to what the Commissioners were told and 

when they were told this information.  Therefore, CUB has met all requirements for the 

issuance of the subpoenas. 

III. Misrepresentations To Commissioners Goes To ‘Heart’ of 
Major Issue In These Dockets. 

As noted above, these dockets reopened the record in several dockets.  A central 

fact issue in the reopening of these dockets is whether Nicor mislead the ICC staff and 

the ICC Commissioners in its application for the now discredited performance based rate 

plan.  This is not the situation where an appellate court is reviewing the record to 

determine if there is substantial evidence to uphold a commission decision but rather it is 

a situation where the ICC itself is reviewing the record to determine if 
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misrepresentations—potentially rising to the level of fraud—were made by Nicor to the 

ICC.  To some degree, then, this is an internal investigation by the ICC of potential 

misrepresentations made to the body itself.  Thus, the information sought by CUB from 

the former Commissioners is not to explore their mental process in deciding the original 

cases but instead the testimony goes to the heart of the matter—whether Nicor misled the 

Commission in these reopened dockets.   

In People v. Montgomery, 162 Ill.2d 109, 642 N.E.2d 1260, 1262 (1994), a court 

attempted to limit the cross-examination of the trial judge on issues relating to 

petitioner’s main claims.  There the Illinois Supreme Court found that “the decision to 

prohibit defendant’s cross-examination of Judge Samuels on these matters, which went 

right to the heart of the controversy, was an abuse of discretion. . . The post-conviction 

court could not have come to an informed conclusion when it severely limited testimony 

from the very sources that could shed light on whether defendant’s allegations were true.”  

The allegations of misrepresentations by Nicor to the Commission are at the heart 

of several issues raised in these dockets by CUB, the ICC staff and others.  The testimony 

of the former Commissioners goes to the heart of this issue.  The former Commissioners 

can shed light on these issues.  The former Commissioners have unique knowledge of 

relevant and material facts.  Any concern about the testimony exposing the mental 

processes of the former Commissioners can be overcome by the ALJs during the hearing.  

For example, in People v. Reynolds, supra, the subpoenaed judge was concerned that his 

testimony might violate the Code of Judicial Ethics regarding the avoidance of 

impropriety and the appearance of impropriety that his testimony might show.  

Dismissing his concern, the appellate court said:   
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We do not see how a properly focused and limited examination would 
conflict with his duties under the Code of Judicial Conduct.  Therefore, we 
do not find Judge Norgle’s concerns on this issue sufficient to preclude his 
testimony in this matter. 

 
673 N.E.2d at 724. 

CUB is not calling the former Commissioners for unlimited examination but 

rather for a focused examination on the issues that go to the heart of the 

misrepresentation issues in these dockets.  It is noteworthy also that it is Nicor, not any of 

the former Commissioners for who subpoenas are sought, that is seeking to have the 

Commissioners’ testimony excluded.   

IV. Nicor Opened The Door Concerning What Commissioners 
Knew. 

Moreover, Nicor, in its own testimony, see generally prefiled testimony of Russell 

A. Feingold on direct and surrebuttal, addresses the issue as to what the Commission 

knew when it made its initial decision in the reopened dockets.  Nicor contends that the 

ICC was aware of the availability of “Nicor Gas’s low-cost LIFO layers for their eventual 

use in the GCPP.”  Feingold Direct at 7, lines 154-155.  Further, Nicor in its testimony 

alleges that specific Commission rulings “agreed with the Company’s position.”  Id. at 16 

lines 317-381.   

Where a party has introduced evidence on a subject area, the party’s action opens 

the door for the other party “to offer rebuttal evidence on the same topic, and plaintiff 

cannot now complain that the evidence was inadmissible.”  Hall v. Kaplan, 127 

Ill.App.2d 336, 262 N.E.2d 265, 267 (First Dist. 1970). 

Nicor has opened the door as to what the former Commissioners knew at the time 

of their decision in the earlier dockets.  Thus, having opened the door on this issue, Nicor 
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cannot successfully argue that any testimony rebutting its claim must be excluded from 

the record. 

V. ICC’s Adverse Witness Rule Does Not Control Issuance of 
Subpoenas. 

 Nicor further argues against the issuance of the subpoenas for the Commissioners 

claiming that subpoenas should not be issued because the Commissioners are not 

“adverse” to CUB, citing Commission Rule 200.625 on adverse witnesses, not the rule on 

issuing subpoenas.  Nicor is attempting to place a requirement for the issuance of 

subpoenas that simply is not in the rule.   

Rule 200.380 provides that the Commission “shall have the power to order the 

issuance of subpoenas, compel the attendance and testimony of witnesses . . .”  Nowhere 

in the rule is there a requirement that the subpoenaed person be an “adverse witness.”  As 

CUB notes in its requests for subpoenas, each former Commissioner is neither employed 

by or under the control of Nicor Gas, the Illinois Commerce Commission or any 

intervenor.  As a result, the only method by which their testimony can be heard is through 

the issuance of subpoenas.  

Nicor can hardly be surprised that CUB is seeking subpoenas for the former 

Commissioners.  The former Commissioners names were disclosed as witnesses to Nicor.  

Since the witness list has been available, Nicor has advised CUB that it has contacted the 

Commissioners to discuss their potential testimony. 

The former Commissioners have relevant and material facts that should be 

considered by this Commission and CUB has properly sought subpoenas for them.  The 

issue of adverse witness is not relevant to whether subpoenas should be issued. 
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VI. Subpoenas Should Be Issued And Commissioners Be 
Allowed To Testify. 

 CUB has met all requirements for the issuance of subpoenas for former 

commissioners Mathias, Kretschmer and Harvill.  Therefore, the ALJs should reject 

Nicor’s motion to exclude their relevant and material testimony and issue the subpoenas 

as requested by CUB. 

 

      Respectfully Submitted, 
     Citizens Utility Board 
 
 
 

      By:     
            Robert J. Kelter 
            Director of Litigation   

           
    

 
ROBERT J. KELTER 
CITIZENS UTILITY BOARD 
208 S. LaSalle Street 
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(312) 263-4282 
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RICHARD C. BALOUGH 
ATTORNEY AT LAW 
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Chicago IL 60661 
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Dated: 1 April 2004 
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