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COOK COUNTY STATE’S ATTORNEY’S OFFICE 
AND THE CITIZENS UTILITY BOARD’S  

CORRECTED JOINT MOTION TO STRIKE NICOR TESTIMONY 
 

 
 The Cook County State’s Attorney’s Office (“CCSAO”) and the Citizens Utility Board 

(“CUB") hereby respectfully move the Illinois Commerce Commission pursuant to Sections 

200.190 and 200.680 of the Commission’s Rules of Practice to strike portions of Northern 

Illinois Gas Company’s (“Nicor”) pre-filed testimony as inadmissible.  83 Ill.Admn. Code 

200.190 and 200.680.  In support of this motion, CCSAO/CUB states as follows:   
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INTRODUCTION 

   The testimony of  Nicor’s witness, Russell A. Feingold is plagued with his legal opinion 

of what constitutes retroactive ratemaking.  Even assuming that Mr. Feingold’s opinion is 

correct, such testimony should be stricken because the Commission’s Second Interim Order in 

this proceeding has already determined that adjustments and refunds could be made in light of 

the information revealed subsequent to the whistleblower fax.  More importantly, the 

Commission’s Second Interim Order is essentially a verbatim adoption of the joint motion of the 

parties, including Nicor, requesting a comprehensive reopening of pertinent dockets so that all 

PBR and related issues could be appropriately addressed.  Now, for Nicor to proffer testimony 

alleging that Staff and GCI’s adjustments constitute retroactive ratemaking is not only directly 

contrary to the Commission’s Order but also, a breach of Nicor’s own motion.  

 Second, Nicor has engaged in retroactive ratemaking by its adjustments made in response 

to the Lassar report.  Accordingly, Nicor has waived its claims of retroactive ratemaking. 

      Lastly, Feingold’s testimony concerning retroactive ratemaking is a legal conclusion.  

Feingold is not a lawyer and therefore his opinion is improper. 

 
PROCEDURAL BACKGROUND 

 This proceeding was commenced on January 24, 2002, in order to conduct the two-year 

review of Nicor’s PBR program pursuant to section 9-244(c) of the Illinois Public Utilities Act 

(“Act”).  220 ILCS 5/9-244(c).  The proceeding was to be conducted within 270 days.  

Accordingly, an evidentiary hearing was held on  June 10, 2002 and the record was marked 

heard and taken.  Subsequent to this hearing, CUB received a fax (“whistleblower fax”) alleging 

that Nicor had engaged in improper conduct in its PBR operations.  Based on this fax, the parties 

agreed, including Nicor , that additional discovery was necessary and the 270 days timeline 
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should be suspended.  The parties also agreed that no party would be harmed or prejudiced to the 

extent the Commission determined that Nicor’s PBR failed to meet its objectives after the 270 

days timeline. The Commission in the First Interim Order in this proceeding adopted this 

agreement.  Commission Interim Order, July 16, 2002, (Exhibit 1). 

 After conducting additional discovery, the parties, including Nicor, agreed that the 

record in the PBR review, ICC Docket No. 02-0067, should be reopened.  In addition, the parties 

agreed that issues impacting the PGA dockets for the years 1999-2002 should also be included.  

Lastly, the parties agreed that there would be refunds, however, the amount had not yet been 

determined.  This agreement amongst the parties was memorialized in the Corrected Joint 

Motion to Reopen filed at the Commission on December 10, 2002 (Exhibit 2). 

 Based upon the joint motion, the ALJ recommended that the Commission approve the 

joint motion by entering a Second Interim Order that would reopen the record of Docket No. 02-

0067, consolidate the pending Nicor PGA dockets, 01-0705 and 02-0725 and address issues 

relating to refunds for the years 1999-2002.  The Commission approved such an order on 

December 17, 2002 (Exhibit 3).  

 Pursuant to the schedule in this reopened docket, Nicor filed its direct testimony on 

August 5, 2003, rebuttal on January 16, 2004, and surrebuttal on March 12, 2004. 
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ARGUMENT

1. The Second Interim Order entered upon the Joint Motion of all active parties 
has determined the scope of this proceeding. 

   
At the very outset of Feingold’s rebuttal testimony, Feingold’s accuses Staff and 

intervenors of retroactive ratemaking.  He testifies:      

2. The insistence by the Staff and the intervenors that  
the Company was required to specify gas resource strategies 
that it might implement under the GCPP, and in particular the 
risk management strategy of utilizing low-cost LIFO gas layers, 
is a position that was proposed and advocated by certain parties-
who are now parties to this docket-in the 1999 proceeding to 
consider approval of a GCPP and explicitly rejected in the 
Commission’s Order.  Raising these issues again here is a 
blatant attempt to retro- actively “re-litigate” closed issues.  
Nicor Ex. 6.0 at 2, (footnote omitted). 

 
 For the sake of argument, even assuming Feingold’s retroactive claim is correct, his 

argument is moot.  In the joint motion to reopen the record and expand this proceeding, Nicor 

agreed that certain issues, including LIFO, would be addressed.  The joint motion states: 

Issues to be addressed in this docket, include, but are not limited 
to the following:  (1) 1999 inventory reduction; (2) prefill 
accounting treatment; (3) storage management; (4) affiliate 
transactions; (5) weather insurance; (6) infield transfers; (7) 
NGPL storage capacity; (8) errors in delivery volumes that were 
reported.    The issues and refunds will impact the 1999, 2000, 
2001 & 2002 PGA dockets in addition to the current docket.  
The refunds should be treated in a manner that is uniform and 
complete.  Exhibit 2 at 4. 

 
  The Joint Motion goes even further to request that the Commission consider this 

proceeding as the appropriate docket to address issues relating to the docket in which Nicor 

received Commission approval of its PBR program, ICC Docket 99-0127: 

Wherefore, the Joint Movants respectfully request the 
Commission enter an Interim Order granting the following 
relief: 
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A.   Finding that this docket is the appropriate formal 
mechanism for addressing issues as to the program Nicor Gas 
implemented under tariffs filed in accordance with the 
Commission’s Order entered November 23, 1999, in Docket 
No. 99-0127; … 
Exhibit 2 at 5.   
 

 Subsequently, the Commission adopted the relief requested in the joint motion almost 

verbatim.   In addition, the Commission made clear that issues that could not be re-litigated were 

those involved in Dockets 99-0481 and 00-0718 to the extent that the Commission believed that 

these issues were unaffected by information revealed to parties after the whistleblower fax.  The 

Commission also ruled that it would examine any issues that it deemed appropriate in light of 

new information raised in this proceeding.  Second Interim Order at 6, Exhibit 3 at 6. 

 Feingold also raises the issue of after-the-fact adjustments in his assertion that 

since the “GCPP is no longer in operation, the Commission’s focus in this proceeding should be 

on whether the Company complied with the Commission’s Order approving the GCPP and 

whether the GCPP final results have been properly accounted for and computed accurately.”  

Nicor Ex. 6.0 at 6.  Again, such testimony directly contradicts the Order of this Commission and 

the agreement of the parties.  The Joint Motion specifically addresses this issue. 

Given the arguably limited scope of the proceeding as originally 
defined in the portion of the ordering paragraph quoted above, it 
would be appropriate for the Commission to clarify that this 
proceeding is the appropriate formal mechanism to consider the 
totality of issues currently before this Commission as a result of 
the operation of the Program, including the transactions 
occurring in 1999.  Furthermore, given the possibility that 
Section C of Rider 4 will be canceled along with the remainder 
of that Rider effective January 1, 2003, it is further necessary  
to specify that issues related to the operation of that tariff 
provision be preserved for any action determined by the 
Commission to be necessary. 
Exhibit 2 at 5.   
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The Commission’s Second Interim Order adopts this joint recommendation.  Order at 4-6, 

Exhibit 3 at 4-6.  Accordingly, Feingold’s testimony concerning intervenors adjustments based 

on an acknowledgement that the GCPP is no longer in operation, is improper.  Nicor has already 

agreed and the Commission has already approved the review of adjustments regardless of 

whether the GCPP is in operation. 

 
2. Nicor has engaged in PBR adjustments that go beyond mere accounting  

adjustments. 
 

 Feingold does not cease his improper testimony concerning what he deems as 

“retroactive ratemaking.”  In his surrebuttal, Feingold testifies: 

…Based upon my review of their rebuttal testimonies, Staff’s 
and Intervenors’ positions suffer from the same fundamental 
regulatory and conceptual flaws that I identified in my prior 
testimony…. Specifically, they have made it clear that they 
believe the Company’s performance under the GCPP should be 
evaluated, not based upon the verified results derived against 
the approved GCPP Benchmark, but rather by a speculative and 
backward-looking review of specific actions the Company took, 
or should have taken, in conjunction with the approval and 
implementation of the GCPP.  On rebuttal, Staff’s and 
Intervenors’ witnesses have admitted that their proposed 
adjustments are based upon retroactive ratemaking, a full-blown 
prudence review of the Company’s actions in operating the 
GCPP, and the use of hindsight to adjust the Company’s GCPP 
results… 
Nicor Ex. 11.0 at 2.  
 

Later, Feingold testifies as to why Nicor’s adjustments are not retroactive. 
 

…The Company has not proposed to make any such 
adjustments to the GCPP Benchmark or to its GCPP results.  
Instead, the Company has restated its GCPP results to recognize 
changes in accounting treatment or computational errors that 
were identified in the Lassar Report and is requesting 
Commission authority to flow these adjustments through 
its gas cost reconciliation tariff.  This approach is a far 
cry from the types of adjustments proposed by Staff and 
Intervenors, which I described in my rebuttal testimony,  
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that attempt to: (1) modify the approved percentage sharing 
of savings between the Company and its customers under the 
GCPP, on a retrospective basis; (2) restructure or recompute  
the approved GCPP Benchmark formula on a retrospective 
basis; and (3) modify the level of savings from the GCPP  
based on “second-guessing” the Company’s operational 
decisions either by recalculating its cost of flowing gas  
supplies or making other “after-the-fact” adjustments to 
its cost of gas during the GCPP period. 
Exhibit 11.0 at 11. 

  
 Such testimony is clearly improper especially since Nicor engages in “after-the-fact” 

adjustments that are not merely accounting adjustments.  For example in Lassar’s testimony 

regarding in-field transfers, Lassar actually testifies that Nicor should have used the “netting 

method” for years 2000 and 2001.  Lassar testifies that in-field transfers are movements of gas 

for the benefit of the maintenance of the aquifers in which the gas is stored, as oppose to 

movements of gas to service ratepayers.  Nicor Ex. 2.0 at 20.  Prior to the PBR, Nicor did not 

keep track of in-field transfers.  In fact, not until the fall of 2001 did Nicor begin tracking in-field 

transfers.  Yet, Nicor proposes using a netting method for in-field transfers in the year 2000. The 

fact is, Nicor did not use such a method in 2000.  Moreover, the amount of in-field transfers was 

not a constant number.  Lassar testifies that “there were daily meetings during which in-field 

transfers were discussed, but the supervisor of storage management, and her supervisor Lonnie 

Upshaw, had ultimate authority to determine whether to designate in-field transfers.”  Nicor Ex. 

2.0 at 22.   

 Accordingly, Nicor’s testimony concerning retroactive adjustments is simply a means to 

prevent intervenors from doing exactly what Nicor did in this proceeding.  For example, Nicor 

cannot create a tracking of in-field transfers in 2000 when no such tracking was done.  It was not 

merely a matter of accounting.  Yet, Feingold accepts this 2000 adjustment as reasonable. 



 8

…The issue of in-field transfers was discussed in the Lassar 
Report, and based on the recommendations in that Report,  
the Company adopted a uniform “netting” methodology for 
treatment of in-field transfers, and restated its GCPP results.   
As noted in Section VI of the Lassar Report, in-field transfers 
are the injection and withdrawal of gas to maintain the 
Company’s storage aquifers within a desirable range of 
operating pressures, as opposed to the withdrawal of gas to 
service the ratepayer.  The Lassar Report concluded that only 
withdrawals made to service customers should be considered  
in the calculation of he SCA and that the “netting method” is  
a reasonable method to recognize these circumstances.  I agree 
with the conclusion in the Lassar Report that the netting method 
is a reasonable basis to account for in-field transfers within 
the context of GCPP, given the operational purpose of such 
transactions. 
Nicor Ex. 6.0 at 51, (footnotes omitted). 
 

 In sum, Feingold’s testimony concerning retroactive adjustments should be stricken.  

Even assuming rules against retroactive ratemaking are applicable in this case, Nicor has waived 

any such arguments since Nicor has also performed retroactive adjustments in its testimony. 

 
3. Retroactive Ratemaking is a legal conclusion that is improper for expert 

testimony. 
 

 Feingold’s testimony concerning retroactive ratemaking is also improper because it is a 

legal conclusion.  Expert testimony is permissible when it will aid the trier of fact in its 

understanding of the facts presented at trial.  Generally, expert opinions are not admissible on 

matters which the trier of fact is knowledgeable unless the subject is difficult of comprehension 

and the testimony will aid the trier of fact in understanding it.  Mache v. Mache, 218 Ill. App. 3d 

1069 (1991).  Moreover, an expert is not allowed to testify on a question of law.  People v. 

Gregg, 315 Ill. App. 3d 59 (2000) (An opinion was improper because it was not an expert 

opinion as to defendant’s mental state but rather in the nature of what constitutes grounds for an 

insanity defense). 
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 Accordingly, Feingold’s testimony should be stricken.  His testimony is not concerning 

an issue outside the experience of the Commission.  The Commission is expressly given the 

authority to review the PBR.  220 ILCS 5/9-244(c).  In addition, whether the adjustments made 

by any party in this proceeding violate the rules of retroactive ratemaking is only a question of 

law.  Feingold’s testimony is entirely improper. 

For the reasons stated above, the following portions of Feingold’s testimony should be 

stricken. 

 Nicor Ex. 6.0, Rebuttal  

 p. 2-3, lines 39-51     

 p. 3-4, lines 80-83  

 p. 4-6, lines 88-150 

 p. 7, lines 176-178   

 p. 9-12, lines 217 - 290  

 p. 14, lines 331-332 

 p. 18, lines 408-409 

 p. 19, lines 428-430 

 p. 19-24, lines 441-546 

 p. 24, lines 550-556 

 p. 25, lines 564-566 

 p.25, lines 567-576 

 p. 35, lines 781-784 

 p. 38, lines 858-861 

 p. 53, lines 1207-1211 
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 p. 54, lines 1217-1219 

 p. 54, lines 1229-1234 

 p. 56, lines 1265-1267 

 p. 59, lines 1343-1347 

 p. 63, lines 1427-1430 

 p. 64, lines 1442-1443 

 p. 64-65, lines 1451-1468 

 p. 69-70, lines 1557-1574 

 p. 75, lines 1698 “post hoc” only 

 p. 76-77, lines 1741-1747 

 

Nicor Ex. 11.0, Surrebuttal 

p. 2-3, lines 22-58 

p. 4, lines 70-77 

p. 5, lines  91-93 

p. 10, lines 194-197 

p. 10-11, lines 199-222 

p. 21, lines 413-421 

p. 24-26, lines 466-510 

p. 30, lines 584-590 

p. 31, lines 609-621 

p. 32, lines 634-636 

p. 34, lines 665-672 



CONCLUSION

 WHEREFORE, for the foregoing reasons, we respectfully request the Administrative 

Law Judges to grant the Corrected Joint Motion to Strike Nicor’ Testimony.   

 
Respectfully submitted, 
 
RICHARD A. DEVINE 

      State’s Attorney of Cook County 
 
 
      By:        
       Leijuana Doss 
       Assistant State’s Attorney 
         
MARK N. PERA 
Supervisor 
MARIE SPICUZZA 
Deputy Supervisor     
Environment & Energy Division 
Cook County State’s Attorney’s Office 
69 W. Washington St., Suite 700 
Chicago, IL 60602 
Telephone: (312) 603-8600 
Fax: (312) 345-2217 
E-mail: LDoss@cookcountygov.com

      CITIZENS UTILITY BOARD 
 
 
      By:_______________________ 
       Robert J. Kelter 
       Director of Litigation 
 
CITIZENS UTILITY BOARD 
Robert J. Kelter 
Director of Litigation 
208 S. LaSalle, Suite 1760 
Chicago, IL  60604 
(312) 263-4282 ext. 111 
(312) 263-4329 fax 
rkelter@citizensutilityboard.org
 
Dated:  March 25, 2004 
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