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PEOPLE OF THE STATE OF ILLINOIS’ MOTION TO REMOVE THE 
CONFIDENTIAL DESIGNATION FROM DEPOSITION TRANSCRIPTS 

 

 NOW COMES the People of the State of Illinois, by and through Lisa Madigan, Illinois 

Attorney General (“the People”), and hereby file the People of the State of Illinois’ Motion to 

Remove the Confidential Designation From Deposition Transcripts.  In support of this filing, the 

People state: 
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I. Nicor Has Failed to Show Why the Deposition Transcripts Merit Confidential 
Protection. 

 
On July 15, 2002, the People signed a Proprietary Agreement with Northern Illinois Gas 

Company d/b/a Nicor Gas, which addressed how materials, unilaterally designated as 

confidential by Nicor Gas, would be treated by the signatories.  This agreement, however, did 

not limit any party’s right to challenge Nicor’s designations: 

This Agreement establishes a procedure for permitting access to designated 
material that Nicor or the Signatories claims contains information which is 
confidential or proprietary or a trade secret and shall not be construed as an 
agreement by the parties that any document or data provided under the 
terms of this Agreement in fact contains confidential or proprietary or trade 
secret information.  This Agreement does not waive any party’s right to 
contest the designation of any particular document or data as containing 
confidential, proprietary or trade secret information. 
 

Proprietary Agreement, ¶ 7 (emphasis added). 

 As of the date of this motion, Nicor has failed to provide any support for its claim of 

confidentiality for the transcripts of all 13 of the depositions conducted from July 1 through July 

30, 2003.  Attachment D.  On August 18, 2003, Nicor provided a letter addressed to counsel for 

the Citizens Utility Board outlining Nicor’s continuing belief that the entirety of these deposition 

transcripts are confidential.  Attachment A.  Nicor’s letter, however, offered no explanation of 

their reasoning why the deposition transcripts merited confidential protection.  On March 5, 

2004, the People sent Nicor a letter requesting that “1) Nicor provide a complete determination 

of what information in the deposition transcripts it believes require protection as confidential 

information; and 2) show cause why the Commission should grant such protection.”  Attachment 

B  On March 15, 2004, Nicor simply provided a copy of their August 18, 2003 letter, along with 

an explanation that, since that time, Nicor had not changed its position regarding the 

confidentiality of the deposition transcripts.  Attachment C.   
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Counsel for the People and Nicor have attempted to resolve this issue independently of 

the Commission.  No satisfactory compromise could be reached.  Accordingly, the People 

request that the Commission remove the confidential designation from the 13 depositions 

conducted from July 1 through July 30, 2003.  The People further request that the Administrative 

Law Judges make a final determination on this motion by April 12, 2004, one week prior to the 

scheduled evidentiary hearings. 

II. The Depositions Do Not Merit Confidential Protection 

The burden of proving that these deposition transcripts merit confidential protection is 

upon Nicor.  See In Re Marriage of Johnson, 232 Ill.App.3d 1068 (4th Dist. 1992).  In 

determining whether Nicor has met its burden of proof for any portion of the deposition 

transcripts, the Commission must consider that: 1) Nicor has voluntarily released substantially 

similar information that it previously identified as confidential; and 2) several portions of the 

deposition transcripts have been cited, quoted or attached to the pre-filed testimony of Staff and 

intervenor witnesses.  Not only has Nicor failed to meet its burden of proof justifying its 

designation of all of the deposition transcripts as confidential, but it has waived it right to claim 

this protection by it actions. 

A. Nicor has already voluntarily released the information contained in the 
deposition transcripts. 

 
During the pending docket, Nicor, Inc. commissioned and funded an investigation of 

several of Nicor Gas’s actions prior to and during Nicor’s two-year Performance Based Rate 

(“PBR”) program.  On October 28, 2002, Scott Lassar, along with an investigative team, 

completed and delivered the Report to the Special Committee of the Board of Directors of Nicor, 

Inc. (“Lassar Report”).  ICC Staff Ex. 2.0, Attachment A.  The Lassar Report consisted of 74 

typewritten pages and seven appendices, including the publicly available Commission order in 
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Docket No. 99-0127 and portions of the 1997 amendments to the Public Utilities Act, attached to 

the Inventory Value Team Report (“IVTR”).  Prior to the Report’s release, Nicor Gas designated 

much of the information contained in the Report as confidential in earlier data request responses.  

However, on October 22, 2002, Nicor Gas released the entire Report to the public.  Thus, while 

Nicor Gas originally designated the issues and materials addressed in the Lassar Report 

confidential, Nicor Gas has since waived that designation, electing to release those issues and 

materials to the public. 

The Lassar Report contained substantial amounts of information that were addressed in 

the depositions.  Specifically, the Lassar Report provided an overview of the PBR regulation 

under which Nicor Gas’s program was conducted.  The Report also specifically explained the 

Last-In/First-Out (“LIFO”) manner of accounting for Nicor Gas’s storage, noting that the lowest 

accounting layers of Nicor Gas’s storage were recorded at low historical prices dating back to 

1954.  The Report also stated that the Lassar team “have determined that one of the primary 

motivations of the Company in entering into the PBR was to access and share the benefit of 

delivering the low-cost LIFO gas (that is, gas that was being carried at a low cost in Nicor’s 

inventory) to the ratepayer” and “although the Company has filed quarterly reports with the ICC 

Staff since the inception of the PBR, the benefits realized from the use of the LIFO layers has not 

been highlighted to the ICC.”  Report at 18, 19.  These two issues were specifically addressed in 

the depositions, as deponents were often questioned regarding the Report and memoranda 

generated in the Lassar investigation.  Nicor cannot now claim that these issues have somehow 

regained confidential status after Nicor voluntarily released them to the public. 

The Lassar Report addressed nine other issues in the docket: 1) the 1999 sale of 19.8 bcf 

(billion cubic feet) of natural gas in Nicor Gas’s Delivered Storage Service (“DDS”) to Inventory 
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Management and Distribution LLC (“IMD”); 2) “Virtual Storage” through which Nicor Gas 

recorded flowing gas as simultaneous injections and withdrawals; 3) a 2001 meter reading error 

resulting in a gross error of $2.7 million; 4) the purchase of Aquila weather insurance for the 

benefit of Nicor shareholders, paid for in part by ratepayers; 5) the mischaracterization of storage 

withdrawals as “in-field transfers” that are not counted under the PBR; 6) the practice of 

prefilling Nicor storage, but paying for it at a later date in order to maintain access to the low-

cost LIFO layers; 7) Nicor’s sales of storage services to affiliated interests; 8) Nicor’s hedging 

practices; 9) the manner in which IMD was compensated for its storage management services.  

Additionally, the report appendices contained e-mails to, from and among the deponents 

regarding these issues; issue memoranda, meeting discussion documents and handwritten notes; 

storage injections and withdrawal operations information; and the IVTR. 

In this investigation, the Lassar team “reviewed thousands of Nicor documents and 

interviewed numerous current and former Nicor employees, including all current officers.”  

Report at 1.  Indeed, interviews of employees and officers are described, paraphrased and quoted 

throughout the Lassar Report.  Report at 54, 59, 68, 69.  The report describes meetings and 

discussions regarding storage operations, accounting decisions, and analyses of how certain 

Nicor actions would effect ratepayers.  Report at 22, 23, 52, 58-59, 67-68.  The report provided 

volumes and prices of gas purchased, sold or stored.  Report at 30.  The report even delves into 

instances of serious disagreements between Nicor personnel regarding the propriety of certain 

Nicor practices.  Indeed, the report reveals which employees and officers were aware of, 

involved in or approved of the various practices discussed in the report.  Report at 31, 41-43, 44-

46, 55, 60.   
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The Lassar Report also specifically discusses the IVTR, its information, analysis, 

conclusion and “an oral presentation, which was presented at a meeting which included the 

senior management of Nicor.”  Report at 58.  Most importantly, the IVTR, which was attached to 

the Lassar Report, was a significant subject in several of the depositions.  The IVTR discusses in 

detail the possible methods to “‘capture’ the LIFO inventory value by filing and implementing a 

Gas Rate Performance Plan (GRPP) related to gas costs.”  Report at Appendix 7.   

In a nutshell, the Lassar report provides in narrative form a description of much of what 

is contained in the depositions.  Several examples illustrate this point.   

First, at pages 45 and 46, the Lassar report states that Jeffrey Metz, a NICOR Assistant 

Vice President, became aware of the Aquilla transaction in Mid-October 2000, questioned the 

proprietaty of the transaction, and was told that the transaction had “been approved at the highest 

levels.”  (Lassar report at pages 45-46).  The transcript from the June 27, 2003 deposition of  

Jeffrey Metz deposition contains the same information in questions and answers on pages 110 

and 111: 

XXXXX 
 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
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            XXXXXXXXXXXX 
XXXXXXXXXXXXXXXXXXX 
XXXXXXXXXXXXXXXXXXXX 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

 
 

 
 
Next, page 45 of the Lassar report states that “Albert Harms told us that he discovered the 

Aquilla transaction by accident, during a discussion with Ruschau.”  That same page states that 

Harms was troubled with the the decision to link weather insurance with a gas supply deal that 

would run through the PGA, and that he later expressed his concerns to Kathy Halloran.  Lassar 

Report at page 45.  The transcript from the June 23, 2003 deposition of  Albert Harms, at pages 

87 - 89, describes how Mr. Harms learned of the Aquilla transaction during a conversation with 

Doug Ruschau, was troubled by it, and had a subsequent conversation about the transaction with 

Kathy Halloran: 

            
XXXX 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
 
XXXXXXX 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
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XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
 
 

Finally, at page 49, the Lassar report provides the following definition of an “In-field transfer”:  

An in-field transfer is movement of gas for the benefit of the maintenance of the 
aquifers in which the gas is stored, as opposed to movements of gas to service the 
ratepayers.  Aquifers are made of porous rocks.  IF the gas pressure in the 
aquifers is too low, it would be difficult to withdraw gas when needed.  If 
pressure is too high, gas may be lost by being forced outside the aquifer.  
Injections and withdrawals of gas are therefore necessary to keep each aquifier 
within a desired range or pressure. 
 
The transcript from the June 23, 2003 deposition of  Albert Harms, at pages 51 and 52 

contains a similar definition of in-field transfers as follows: 

XXXXX 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX  
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XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
 

Nicor cannot publicly release one document and demand full confidential protection for 

another document that addresses many of the same issues, just because an interviewer under 

Nicor contract generated the former and not the latter.  See Cass Long Distance Services, Inc. 

and Cass Telephone Company, Petition for emergency relief to protect Petitioner’s Annual 

Report from disclosure for not less than 5 years in order to protect highly proprietary 

information, Docket No. 98-0060 at 37, 42-43 (March 10, 1999) (“Cass”), citing Cooper v. Dept. 

of Lottery, 266 Ill.App.3d 1007, 1020 (1st Dist, 1994), see also Fidelity Nat. Title Ins. Co. of New 

York v. Intercounty Nat. Title Insurance Company, 2003 WL2005233, N.D.Ill., April 30, 2003.  

Such distinctions speak more to Nicor Gas’s desire to control unfavorable information than 

protect confidential issues.   To the extent that Nicor’s arguments in favor of confidential 

treatment of the deposition transcripts could also be applied to the Lassar Report, Nicor has 

already waived those arguments by publicly releasing the Lassar Report, and such issues cannot 
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merit confidential protection.  Therefore, the People request that the Commission remove the 

confidential designation from the 13 depositions conducted from July 1 through July 30, 2003. 

B. Even if the Commission determines that Nicor has not waived 
confidential protection for the deposition transcripts described above, the 
Commission must find that the portions of deposition transcripts 
cited/quoted by and attached to pre-filed testimony do not merit 
confidential protection. 

 
Several portions of the various depositions have been cited, quoted and attached to the 

pre-filed testimonies of Staff Witnesses Zuraski (Staff Ex. 1.0 at 19-20n.6, 21n.8, 28n.12-13, 

67n.40, 73-75n.46-55) and Maple (Staff Ex. 2.0 at 10-11, 12-15, 18, 25, 31, 40-41, 44-45, 46-51) 

and CUB/Cook County Witness Mierzwa (GCI Ex. 1.0 at 10, 11, 27-34, 36, 46, 50, 60).  This 

pre-filed testimony will be offered into the record at the evidentiary hearings, currently 

scheduled for April 19-30, 2004.  As record evidence, the confidentiality claims of Nicor would 

have to meet stringent standards, as adopted by the Commission, to determine whether public 

records merit confidential protection.  Nicor has provided no such evidence. 

1. Allegations of hearsay are irrelevant to determining whether material 
is admitted into Commission evidentiary record. 

 
While Nicor has alleged that these materials are hearsay (Memorandum of Law in 

Support of Verified Motion for Ruling on Use of Discovery Deposition Transcripts in Pre-Filed 

Testimony at 2-6), Illinois courts hold that administrative hearings do not presume hearsay to be 

inadmissible evidence.  City of Hurst v. Illinois Commerce Commission, 458 N.E.2d 568, 573-74 

(5th Dist. 1983), see also Nussbaum Trucking Inc. v. Illinois Commerce Com., 425 N.E.2d 1229, 

1233 (2nd Dist. 1981).   The fact that the Administrative Law Judge reviews the admissibility of 

alleged hearsay evidence, while also being the trier of fact, abrogates the purpose of excluding 

hearsay, i.e. preventing the jury, as trier of fact, from seeing that evidence.  Id.  Indeed, in 
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admitting materials alleged to be hearsay into the evidentiary record of a recent ICC docket, 

Administrative Law Judge Moran quoted McCormick on Evidence as instructive: 

Many reasons support the open admission of hearsay and other legally 
incompetent evidence in administrative hearings.  Foremost among them is the 
fact that the exclusionary rules do not determine the probative value of the 
proffered evidence.  Professor Davis, the leading proponent that hearing officers 
should make no distinction between hearsay and nonhearsay [sic] evidence, 
makes the point this way.  “[T]he reliability of hearsay ranges from the least to the 
most reliable.  The reliability of non-hearsay also ranges from the least to most 
reliable.  Therefore the guide should be a judgment about the reliability of 
particular evidence in a particular record in particular circumstances, not the 
technical hearsay rule with all its complex exceptions.”  To require that a trial 
examiner refuse to admit hearsay makes no sense where there is no jury to protect 
and the trier of fact is equally exposed to the evidence whether he admits or 
excludes it….Hearsay, of course, is not subject to current, in court cross-
examination, but that limitation affects the weight the evidence carries, not its 
admissibility. 
 

Investigation concerning Illinois Bell Telephone Company’s compliance with Section 271 of the 

Telecommunications Act of 1996, ICC Docket No. 01-0662, Order of July 3, 2002, citing City of 

Hurst, 458 N.E.2d at 574, quoting McCormick, Evidence, § 350, 841-42 (2nd ed.1972); see also 

ICC Docket No. 02-0441, Transcript of August 28, 2002 at 251-255 (ALJ admitting alleged 

hearsay information citing 01-0662 Order).  Therefore, any allegations that the deposition 

transcripts are hearsay are irrelevant to whether the portions quoted and attached to pre-filed 

testimony are admitted into the evidentiary record. 

2. All materials in the evidentiary record of any Commission docket are 
considered public records. 

 
It is the Commission’s policy to presume all proceedings are open and public.  See 220 

ILCS 5/10-101.  “All evidence presented at hearings held by the Commission or under its 

authority shall become a part of the records of the Commission….All proceedings of the 

Commission and all documents and records in its possession shall be public records, except as in 



 12

this Act otherwise provided.”  Id.  Indeed, the Illinois courts presume all proceedings shall be 

conducted publicly.  In Re Marriage of Johnson, 232 Ill.App.3d at 1071-75. 

Against this presumption of public access, the Commission rules allow parties to request 

certain portions of the public record to be protected from public disclosure as confidential.  83 

Ill. Adm. Code 200.430.  The burden of proving that materials merit confidential protection is 

upon the party seeking to conceal these materials from the public.  Cooper, 266 Ill.App.3d at 

1014; In Re Marriage of Johnson, 232 Ill.App.3d at 1071-75.  Commission rules, however, do 

not provide an explicit standard by which an Administrative Law Judge shall determine whether 

any particular item merits confidential protection.  Therefore, we must refer to how the 

Commission has addressed this issue in the past. 

3. The Commission employs the Freedom of Information Act standard 
to determine whether public record documents merit confidential 
protection. 

 
The Commission addressed whether public record documents merited confidential 

protection in the Cass case.  Cass Long Distance Services, Inc. and Cass Telephone Company, 

Petition for emergency relief to protect Petitioner’s Annual Report from disclosure for not less 

than 5 years in order to protect highly proprietary information, Docket No. 98-0060 (March 10, 

1999) (“Cass”).  While Cass did not involve a Freedom of Information Act  (“FOIA”) request, 

the Commission adopted the analysis and application contained in federal FOIA case law as the 

relevant standard by which to determine whether information in the Commission’s possession 

merited confidential treatment.  Id. at 27, 41, citing Cooper, 266 Ill.App.3d at 1014; Roulette v. 

Dept. of Central Management Serv., 141 Ill.App.3d 394, 400 (1st Dist. 1986).  The Cass case 

involved a request to treat an annual report as confidential rather than make it publicly available.  

The Commission held that in considering whether information should be treated as confidential, 
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the proper focus is not on how the information has been historically treated, but on the potential 

effect that disclosure of the information is likely to have.  Id. at 41.   

To determine the effect of disclosure of information the Commission applied two tests 

provided by federal courts interpreting the FOIA: 

To find that information is confidential, federal courts must determine that 
disclosure to the public is either (1) likely to impair the public body’s ability to 
obtain necessary information in the future (the “impairment test”), or (2) likely to 
cause substantial harm to the competitive position of the person from whom the 
information was obtained (the “competitive harm test”). 
 

Id. at 28, 41-43, citing National Parks and Conservation Assoc. v. Morton, 498 F.2d 765, 770 

(D.C. Cir. 1974).  The impairment test is easily satisfied in the present case.  Nicor Gas is a 

public utility under the jurisdiction of the Illinois Commerce Commission.  All of the 13 

deponents are Nicor employees or officers or were Nicor employees or officers during the period 

the Nicor PBR program was conceived, filed, approved and put into place.  As such, the 

deponents were subject to the discovery and subpoena powers of the Commission.  83 Ill. Adm. 

Code 200.360(a) & 200.380.  Indeed, the Administrative Law Judges issued subpoenas ordering 

each deponent to appear.  Notice of Administrative Law Judge’s Rulings of June 3, 2003, June 9, 

2003 and July 23, 2003 ICC Docket Nos. 01-0705, 02-0067, 02-0725 (cons.).  The Commission 

continues to have the power to order additional subpoenas in this or any other docket.  83 Ill. 

Adm. Code 200.360(a) & 200.380.  The Commission is able to enforce any party’s use of 

“written interrogatories to other parties, requests for discovery or inspection of documents or 

property and other discovery tools commonly utilized in civil actions in the Circuit Courts of the 

State of Illinois…”  83 Ill. Adm. Code 200.360(c).  Therefore, disclosure of this information is 

not likely to impair the Commission’s ability to obtain similar information in the future. 
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 Under the competitive harm test, the party requesting confidentiality may not merely note 

a minor impact on its competitive position – it must show by specific factual or evidentiary 

material that: (1) the entity from which the information was obtained actually faces competition; 

and (2) substantial harm to a competitive position would likely result from disclosure of the 

information.  See National Parks, 498 F.2d at 770 (“Conclusory and generalized allegations are 

indeed unacceptable as a means of sustaining the burden of nondisclosure under the FOIA, since 

such allegations necessarily elude the beneficial scrutiny of adversary proceedings, prevent 

adequate appellate review and generally frustrate the fair assertion of rights under the Act”).   

Using the standards expressed in the Cass Order, Nicor must satisfy both prongs of this 

test to justify the Commission granting confidential protection to this information, i.e. Nicor 

must show “by specific factual or evidentiary material” that it actually faces competition and 

show “by specific factual or evidentiary material” that “substantial harm to a competitive 

position would likely result from disclosure of the information…”  Cass Order at 13, 42, quoting 

Calhoun v. Lyng, 864 F.2d 34, 36 (5th Cir. 1988); Cooper, 266 Ill.App.3d at 1012.  Nicor has 

offered absolutely no evidence necessary to meet either of these tests, nor do the People believe 

that such evidence exists.  Therefore, the People request that the Commission remove the 

confidential designation from those portions of the deposition transcripts cited, quoted and 

attached to Staff and intervenor prefiled testimony. 

III. Conclusion 

In accordance with the above stated arguments and requests, the People request that the 

Commission declare all of the deposition transcripts described above to have no confidential 

protection.  The People further request that the Administrative Law Judges make a final 
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determination on this motion by April 12, 2004, one week prior to the scheduled evidentiary 

hearings. 

 

 

Date: March 24, 2004 

 

Sincerely, 

      The People of the State of Illinois, by and through 
      LISA MADIGAN, Illinois Attorney General 
          
 
      By:        
       Mark G. Kaminski 
       Assistant Attorney General 
       Office of the Illinois Attorney General 
       100 West Randolph Street, 11th Floor 
       Chicago, IL 60601 
       mkaminski@atg.state.il.us 
       (312) 814-8326 
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