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MOTION OF NICOR GAS TO EXCLUDE 
STEPHEN J. MATTSON AS A WITNESS IN THESE PROCEEDINGS 

Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas” or “Company”), 

through its undersigned counsel, hereby moves the Administrative Law Judges (the “ALJs”), 

pursuant to Sections 200.190 and 200.680 of the Commission’s Rules of Practice, 83 Ill. Admin. 

Code §§ 200.190 and 200.680, for a ruling excluding its former outside regulatory counsel, 

Stephen J. Mattson, Esq., as a witness in these proceedings, on the grounds that requiring 

Mr. Mattson to testify would violate the attorney-client privilege and work product doctrine.  

Regardless of any limited extent to which Mr. Mattson’s testimony as to background facts might 
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not intrude upon matters of privilege, it would still be cumulative and collateral to testimony 

already provided—and to be provided—by more knowledgeable Company witnesses who are 

not counsel.  At a minimum, then, his testimony is entirely unnecessary, and would serve no 

other purpose than to unduly multiply and delay these proceedings while forcing the ALJs to 

navigate a minefield of privilege questions.  Because Mr. Mattson’s testimony would be at best a 

waste of time, and potentially an exercise in harassment and an attack on the attorney-client 

privilege and the work product protection, Mr. Mattson should be excluded as a witness in these 

proceedings.  Mr. Mattson joins in and supports this Motion. 

I. 
Introduction 

Mr. Mattson, who is now retired, served for many years as an outside attorney for Nicor 

Gas, including during part of the time period at issue in this Docket.  Mr. Mattson acted only as a 

lawyer for Nicor Gas, supplying legal advice alone.  At no point did he provide any business 

advice.  Whatever knowledge Mr. Mattson might have acquired that could be relevant to the 

present matter, he therefore gained only through his confidential attorney-client relationship with 

Nicor Gas.  If he possesses any information that could be perceived as non-privileged, those facts 

are readily available from Company witnesses already scheduled to testify in these proceedings.  

See Mattson Aff. ¶¶ 3-11.  

The Commission Staff and the Cook County State’s Attorney’s Office have not included 

Mr. Mattson  on their witness lists.  Only the Citizens Utility Board (“CUB”) insists that he 

should testify.  Those efforts are at best misguided.  CUB has failed to (and, indeed, cannot) 

explain what relevant, non-privileged information Mr. Mattson might possess that would be 

anything but duplicative of other testimony.  Accordingly, Mr. Mattson should be excluded as a 

witness in these proceedings.  His testimony will needlessly occupy valuable Commission time, 
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with any searching inquiry into his knowledge likely to become harassing and to intrude upon, 

and undermine, the attorney-client privilege and work product protections.    

II. 
Factual Background 

These proceedings arise out of Nicor Gas’ PBR Program, which went into effect as of 

January 1, 2000.  The Commission Staff and the Intervenors (CUB and the Cook County State’s 

Attorney’s Office) have complained about Nicor Gas’ conduct prior to the Commission’s 

approval of the PBR Program, arguing that the Company deliberately concealed a plan to use the 

so-called low-cost “LIFO” layers of stored gas to make the PBR Program a success.1  The Staff 

and Intervenors have also challenged a variety of operational decisions made by Nicor Gas in 

implementing the PBR Program after January 1, 2000. 

In this proceeding, Nicor Gas has provided more than 100,000 pages of documents 

related to the creation and implementation of its PBR Program.  It has also produced more than a 

dozen Company witnesses for depositions.  Those deponents include all of the officers 

responsible for the creation and implementation of the PBR Program—the Company’s Chairman 

and CEO, Tom Fisher; the Executive Vice President of Operations, Phil Cali; the former Vice 

President of Supply and Technical Services, Lonnie Upshaw; the Assistant Vice President of 

Supply Operations, Ted Lenart; the Vice President of Accounting, George Behrens; the Vice 

President and Controller, Jeff Metz; the former Director of Supply Accounting, Rich Rayappan; 

the Manager of Pipeline Regulation and Supply Planning, Leonard Gilmore; the Manager of Rate 

Research, Al Harms; and the Manager of Supply Services, Beth Hohisel, among others.  Many of 

                                                 
1  The Staff and Intervenors have continued to pursue this claim even though the Commission’s Order approving the 
PBR Program specifically rejected CUB’s argument that it should not be approved “without specific information 
about the steps which Nicor will take to save money” and held that Nicor Gas had no duty to disclose “the 
mechanisms which may generate customer savings.”  Order, p. 39, Ill. Commerce Comm’n Docket No. 99-0127 
(Nov. 23, 1999).  
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these witnesses are, in addition, expected to testify at the hearing on this matter.  The 

Commission Staff , the Cook County State’s Attorney’s Office, and CUB have each listed many 

of these individuals on their Final Adverse Witness Lists.  CUB alone has also listed Mr. 

Mattson as a witness.  Neither CUB nor any other party sought Mr. Mattson’s deposition in this 

matter.  Mattson Aff. ¶ 9. 

This is not the first time that CUB has sought to compel testimony in this proceeding in 

violation of Nicor’s attorney-client privilege.  In July 2003, CUB applied for a subpoena to take 

the deposition of Russ Strobel, who was General Counsel of Nicor, Inc. during the later part of 

the period at issue in this Docket (and who is now President of Nicor Inc. and Nicor Gas).  

Neither the Commission Staff nor the Cook County State’s Attorney’s Office joined in CUB’s 

application.  The Company objected that because Mr. Strobel’s primary role was as a lawyer, any 

deposition would intrude upon matters of privilege.  The ALJs agreed, and issued an Order on 

August 20, 2003, denying CUB’s application.  CUB’s latest attempt to breach the privilege is no 

more justified, and should be summarily denied as well.  

As Mr. Mattson attests in the accompanying Affidavit, he was an associate and then a 

partner in the law firm of Mayer, Brown, Rowe & Maw LLP for over thirty years, until his 

retirement on December 31, 2003.  Mattson Aff. ¶ 3.  For much of that time, he served as outside 

counsel for Nicor Gas, advising the Company on matters of public utility regulatory law.  

Mattson Aff. ¶ 4.  In that regard, Mr. Mattson functioned solely in a legal capacity, never 

assuming a business role.  Mattson Aff. ¶ 5.   

All of Mr. Mattson’s work involved either representing Nicor Gas before the 

Commission, the courts or other governmental agencies, or otherwise providing the Company 

with legal advice.  Mattson Aff. ¶ 5.  Arguments Mr. Mattson made in representing Nicor Gas 
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before the Commission, whether in Docket No. 99-0127 (in which the Nicor Gas PBR Program 

was approved) or any other Docket, are contained in the public record—either in pleadings filed 

with the Commission or in the transcripts of hearings before the Commission.  Mattson Aff. ¶ 6.  

This obviates any asserted need for Mr. Mattson to testify as to such matters.   

Quite apart from these on-the-record statements, Mr. Mattson obtained information about 

Nicor Gas’ PBR Program through discussions with the Company that were undertaken so he 

could provide legal advice.  Mattson Aff. ¶ 7.  Those communications were either with top 

decision-makers of the Company or with employees who directly advised the top management 

and upon whose advice and opinions top management relied.  Mattson Aff. ¶ 7.  The 

communications were understood to be confidential by everyone concerned, and were conducted 

accordingly.  Mattson Aff. ¶ 7.  Any legal advice that Mr. Mattson provided to the Company 

regarding the PBR Program reflected such confidential information, and his own legal opinions, 

strategies and theories, prepared in anticipation of litigation before the Commission.  Mattson 

Aff. ¶ 8. 

III. 
Argument 

The attorney-client privilege and work product doctrine are not mere rules of practice but 

serve important policy concerns “essential ‘to the proper functioning of our adversary system’.”  

In re Marriage of Decker, 153 Ill. 2d 298, 312-313, 606 N.E.2d 1094, 1101 (1992). Each is “’not 

without its costs,’” but recognizes that the disclosure of relevant evidence must give way to 

advance “‘broader public interests in the observance of law and administration of justice.’”  

United States v. Zolin, 491 U.S. 554, 562 (1989) (addressing goals of attorney-client privilege); 

see Waste Mgmt., Inc. v. International Surplus Lines Ins. Co., 144 Ill. 2d 178, 196, 579 N.E.2d 

322, 329-330 (1991) (reviewing considerations underlying work product doctrine). These 
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protections, too, have their limits—but the unbridled desire of an opponent to plumb an 

attorney’s knowledge when that information is freely available elsewhere is not one of them.  

That is all CUB seeks to do here, and is far from the sort of compelling justification required to 

ignore either of these privileges and force Mr. Mattson to testify.  

The attorney-client privilege protects confidential communications between attorney and 

client made for the purpose of securing legal advice, or assisting the attorney in formulating and 

rendering such advice.  E.g., Consolidated Coal Co. v. Bucyrus-Erie Co., 89 Ill. 2d 103, 119, 432 

N.E.2d 250, 257 (1982); Mlynarski v. Rush Presbyterian-St. Luke’s Med. Ctr., 213 Ill. App. 3d 

427, 430, 572 N.E.2d 1025, 1027 (1st Dist. 1991); Buckman v. Columbus-Cabrini Med. Ctr., 272 

Ill. App. 3d 1060, 1066, 651 N.E.2d 767, 771 (1st Dist. 1995).  In the corporate context, “given 

the large number of employees, frequent dealings with lawyers and masses of documents,” there 

is a danger that the “zone of silence grows [too] large.”  Consolidated Coal, 89 Ill. 2d at 118, 

432 N.E.2d at 256-257.  To combat that possibility, the “control group” test is used to determine 

those employees to whom the privilege attaches.  The “control group” comprises not only a 

company’s principal decision-makers but also those upon whose advice top management 

generally relies in order to make informed decisions.  Id. at 120, 432 N.E.2d at 257-258; accord 

Mlynarski, 213 Ill. App. 3d at 431, 572 N.E.2d at 1028.  As the Illinois Supreme Court has held: 

[A]n employee whose advisory role to top management in a 
particular area is such that a decision would not normally be made 
without his advice or opinion, and whose opinion in fact forms the 
basis of any final decision by those with actual authority, is 
properly within the control group. . . .  Thus, if an employee of the 
status described is consulted for the purpose of determining what 
legal action the corporation will pursue, his communication is 
protected from discovery.  

Consolidated Coal, 89 Ill.2d at 120, 432 N.E.2d at 258. 
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Mr. Mattson’s interactions with Nicor Gas personnel concerning the PBR Program fit 

comfortably within the category of protected attorney-client communications.  He at all times 

was acting as the Company’s lawyer in regulatory matters, and was supplying advice based on 

discussions which were conducted in confidence.   See Mattson Aff. ¶ 7;  Hayes v. Burlington 

Northern & Santa Fe R.R. Co., 323 Ill. App. 3d 474, 479, 752 N.E.2d 470, 475 (1st Dist. 2001) 

(letter “created to obtain legal advice from defendant’s general counsel” and intended to be 

confidential, was privileged).  For example, if Nicor Gas revealed any strategies or plans for the 

PBR Program to Mr. Mattson, those disclosures could only have been for the purpose of 

obtaining legal advice regarding the Program.  Such communications lie at the core of the 

attorney-client privilege.  See Buckman, 272 Ill. App. 3d at 1066, 651 N.E.2d at 771 (privileged 

applied to interview notes with deponent who “received legal advice and services”); Caremark, 

Inc. v. Affiliated Computer Servs., Inc., 192 F.R.D. 263, 266 (N.D. Ill. 2000) (documents were 

privileged  because they “clearly contain[ed] legal advice” and were not “strictly business advice 

related”).   

These attorney-client contacts also took place within Nicor Gas’ “control group.”  

Mr. Mattson communicated with the Company’s top officers or those operational employees 

directly advising top management regarding PBR issues.  Mattson Aff. ¶ 7.  Given that those 

officials were responsible for the creation of the PBR Program, it was through such high- level 

discussions that Mr. Mattson’s advice was solicited and transmitted.  In this way, appropriate 

legal advice was provided to the appropriate Nicor Gas personnel. 

To ask that Mr. Mattson breach Nicor Gas’ legitimate expectation of privacy and testify 

in these proceedings would be to expose the very sort of exchanged confidences that the 

privilege seeks to foster.  See Hayes, 323 Ill. App. 3d at 480, 752 N.E.2d at 476 (“by removing 

the fear of compelled disclosure,” privilege seeks to foster candid discussions so that counsel 
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will be in a position to provide sound legal advice).  Accord United States v. Zolin, 491 U.S. at 

562; In re Marriage of Decker, 153 Ill. 2d at 312-313, 606 N.E.2d at 1101.  Absent such 

assurances, “full and frank consultation between client and legal advisor” disappears.  Hayes, 

323 Ill. App. 3d at 480, 752 N.E.2d at 476.  Privileged communications deserve protection and 

should not be overridden purely because the scope of Mr. Mattson’s representation may suggest 

to CUB that he is a “convenient source of information.”  Hayes, 323 Ill. App. 3d at 480, 752 

N.E.2d at 476 (“‘mere convenience * * * should not justify the waiver of attorney-client 

privilege’”); see People v. Easley, 148 Ill. 2d 281, 315, 592 N.E.2d 1036, 1051 (1992) (“Other 

than the relationships between a doctor and his patient, a clergy and a layman, or that between 

spouses, no relationship is accorded more privilege in the eyes of the law than the relationship 

between an attorney and his client.”).   

In addition to being privileged, to the extent that the legal advice that Mr. Mattson 

provided to the Company regarding the PBR Program reflects his “mental processes,” it is 

protected as work product too.  People v. Spiezer, 316 Ill. App. 3d 75, 82, 735 N.E.2d 1017, 

1022 (2d Dist. 2000).  Work product “consists of materials generated in preparation for litigation 

which reveal the mental impressions, opinions, or trial strategy of an attorney.”  Waste Mgmt., 

144 Ill. 2d at 196, 579 N.E.2d at 330.  “The application of the work product doctrine provides the 

attorney the necessary confidentiality to induce the attorney to undertake certain steps to 

investigate and develop his client’s case.”  Spiezer, 316 Ill. App. 3d at 88, 735 N.E.2d at 1027. 

This “preserv[es] the privacy of preparation that is essential to the attorney’s adversary role.”  

Sporck v. Peil, 759 F.2d 312, 316 (3d Cir. 1985).   

As Mr. Mattson’s Affidavit establishes (at ¶¶ 5-6, 8), because part of his duties as Nicor 

Gas’ regulatory counsel included representing the Company before the Commission, much of his 

advice embodied just such “creative and/or intellectual work product,” produced in preparation 
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for Commission proceedings.  Spiezer, 316 Ill. App. 3d at 88, 735 N.E.2d at 1027.  Mr. Mattson 

“thoroughly prepare[d] his case” using his own resources.  Waste Mgmt., 144 Ill. 2d at 196, 579 

N.E.2d at 329.  The work product privilege is not diminished because this is “subsequent 

litigation”—otherwise “‘an attorney would be hesitant to assemble extensive work product 

materials because of the concern that the materials will not be protected in later * * * litigation,’” 

whether related or not.  Fischel & Kahn, Ltd. v. Van Straaten Gallery, Inc., 189 Ill. 2d 579, 591-

592, 727 N.E.2d 240, 246-247 (2000)  (“work product privilege extends to all subsequent 

litigation”).  

In short, CUB has no basis for requesting that Mr. Mattson testify, because doing so will 

inevitably raise insurmountable problems of attorney-client privilege and work product 

immunity.  CUB, along with the other parties, has had—and will have—ample opportunity to 

obtain all relevant and non-privileged information concerning Nicor Gas’ plans or strategies for 

the PBR Program through the testimony of Company witnesses, including those officers chiefly 

responsible for administering the Program.  Voluminous written discovery directly addressing 

such issues has already taken place.  Mr. Mattson’s testimony (to the extent even permissible) 

would simply be at best duplicative.  See Kotvan v. Kirk, 321 Ill. App. 3d 733, 749 , 747 N.E.2d 

1045, 1058 (1st Dist. 2001) (cumulative witness testimony may be excluded).  

Any contention that Mr. Mattson would be capable of providing relevant information that 

is otherwise unavailable, in a manner that would not trample on the attorney-client privilege and 

work product doctrine, is perhaps most firmly put to rest by the refusal of the Commission Staff 

and Attorney General’s Office to join CUB’s attempt to force Mr. Mattson to appear.  No good 

reason exists to allow CUB to take Mr. Mattson’s testimony, and thereby force the ALJs and the 

parties to transverse a minefield of privilege issues, when any relevant information is available 

from a multitude of non-privileged sources.  See, e.g., Mlynarksi, 213 Ill. App. 3d at 433, 572 
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N.E.2d at 1029 (work product privilege can only be overcome “if a party can show that it is 

absolutely impossible to secure the factual information from other sources”); Consolidated Coal, 

89 Ill. 2d at 110, 432 N.E.2d at 253 (it is “totally incompatible with the efficient disposition of 

litigation” to impose on the trial bench the burden of shifting through “inextricably intertwined” 

privileged and non-privileged material); cf. Serpico v. Urso, 127 Ill. App. 3d 667, 673, 469 

N.E.2d 355, 359 (1st Dist. 1984) (“t rial court has wide discretion in refusing to permit attorneys 

to testify at a trial wherein they also serve as advocates, especially where there are other 

witnesses available”).   

IV. 
Conclusion 

For all of the foregoing reasons, the Commission should exclude Mr. Mattson as a 

witness in these proceedings and strike his name from CUB’s Final Adverse Witness List. 

Dated:  March 24, 2004 
 
 
      Respectfully submitted, 
 
      NORTHERN ILLINOIS GAS COMPANY 
      D/B/A NICOR GAS COMPANY 
 
 
      By:_______________________________ 
       One of its attorneys 
 
John E. Rooney 
Sonnenschein Nath & Rosenthal LLP 
233 South Wacker Drive 
Chicago, Illinois 60606 
(312) 876-8000 
jrooney@sonnenschein.com 
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