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MOTION TO EXCLUDE FORMER COMMISSIONERS  
AS WITNESSES IN THIS PROCEEDING 

Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas” or the 

“Company” ), through its undersigned counsel, hereby moves the Administrative Law Judges 

(the “ALJs”) pursuant to Sections 200.190 and 200.680 of the Commission’s Rules of Practice, 

83 Ill. Admin. Code §§ 200.190 and 200.680, for a ruling excluding certain former 

Commissioners as witnesses in this proceeding.  In support of this Motion, Nicor Gas states as 

follows: 
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I. 
Introduction 

On March 19, 2004, the Citizens Utility Board (“CUB”) identified former Illinois 

Commerce Commission Commissioners Terry Harvill, Richard Kolhauser, Ruth Kretschmer, 

and Richard Mathias (collectively, “the Former Commissione rs”) on its final list of adverse 

witnesses to be called at hearing in this matter.  To date, CUB has offered no explanation as to 

the basis for calling the Former Commissioners as witnesses.  CUB is the only party seeking to 

call the Former Commissioners to testify as adverse witnesses in this proceeding. 

Each of the Former Commissioners served on the Commission during the pendency of 

Docket No. 99-0127, in which the Commission approved, subject to modification, the Gas Cost 

Performance Program (“GCPP”), which is the subject matter of this proceeding.  With the 

exception of Commissioner Mathias, each of the Former Commissioners voted on the final Order 

entered in that proceeding. (See Attachment A.). 

CUB has provided no basis, and there is none, for calling the Former Commissioners as 

adverse witnesses.  First, CUB’s attempt to call the Commissioners as adverse witnesses is 

contrary to well-settled law, which precludes testimony or speculation by presiding officers as 

prior judgments.  Second, the Commissioners are not adverse to CUB.  Finally, allowing CUB to 

call former Commissioners as witnesses would establish an unsettling precedent that would 

subject Commissioners, and potentially Administrative Law Judges (“ALJs”), to testify about 

their past decisions at some time in the future.  Accordingly, Nicor Gas’ Motion to Exclude 

Former Commissioners as Witnesses in this Proceeding should be granted.  
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II. 
Argument 

A. CUB’s Attempt To Call The Former Commissioners As Adverse Witnesses Is 
Contrary To Law 

Illinois courts have recognized that when presiding and deliberating over docketed 

matters, Commissioners act as quasi-judicial officers.  Bus. & Prof’l People for Pub. Interest v. 

Barnich, 244 Ill. App. 3d 291, 614 N.E.2d 341(1st Dist. 1993).  It is well settled tha t a judge may 

not be compelled to testify concerning the mental processes used in formulating official 

judgments or the reasons that motivated him in the performance of his official duties.  United 

States v. Morgan, 313 U.S. 409, 422 (1941); Fayerweather v. Ritch, 195 U.S. 276, 306-07 

(1904); Robinson v. Commissioner of Internal Revenue, 70 F.3d 34, 38 (5th Cir. 1995); United 

States v. Roebuck, 271 F. Supp. 2d 712, 718 (D. Virgin Islands 2003).  Indeed, “judges cannot be 

summoned, even if willing, to explain their sentences or to speculate as to whether their 

judgments might have been different with new evidence.”  Ramos v. Weber, 616 N.W. 2d 88, 94-

95 (S.D. 2000) citing Proffitt v. Wainwright, 685 F.2d 1227, 1255 (11th Cir. 1982) 

CUB has not identified the subject matter upon which it would examine the Former 

Commissioners, if they were to appear as adverse witnesses.  Presumably, however, CUB would 

seek to elicit testimony from the Former Commissioners about their findings in Docket No. 99-

0127 and, in particular, whether their conclusions would have been different based upon CUB’s 

various claims and theories in the instant case.  The law prohibits such a novel and wholly 

irrelevant exercise. 

The Former Commissioners acted in their respective quasi- judicial capacity when, in 

Docket No. 99-0127, they deliberated on the merits of the issues, heard oral argument, and voted 

on the Order in that proceeding.  Under the law established by the U.S. Supreme Court in United 
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States v. Morgan, 313 U.S. 409, 422 (1941), and its progeny, the Former Commissioners cannot 

be compelled to testify regarding their mental processes and motivations used in performing their 

official duties. 

Similarly, the Former Commissioners cannot be summoned to speculate as to what their 

decision might have been, even assuming the consideration of different facts.  Ramos v. Weber, 

616 N.W. 2d 88, 94-95 (S.D. 2000) citing Proffitt v. Wainwright, 685 F.2d 1227, 1255 (11th Cir. 

1982).  In this instance, CUB presumably seeks to have the Commissioners speculate on whether 

their decision would have been different in Docket No. 99-0127, based upon CUB’s claims and 

theories in this case.  The Ramos decision prohibits placing presiding officers in a position to 

speculate on how they may have ruled given a different set of circumstances.  The Commission 

should do the same. 

B. The Former Commissioners Are Not Adverse To CUB 

CUB’s identification of the Former Commissioners as adverse witnesses fails on the 

independent basis that the Former Commissioners are not adverse to CUB and may not be called 

to testify as adverse witnesses.  Under the Commission’s Rules of Practice, “[a]dverse parties 

and their employees and agents may be called to testify in the manner contemplated by Section 

2-1102 of the Code of Civil Procedure.”  83 Ill. Admin. Code § 200.625.  Section 2-1102 

provides that:  “Upon the trial of any case any party thereto or any person for whose immediate 

benefit the action is prosecuted or defended, or the officers, directors, managing agents or 

foremen of any party to the action, may be called and examined as if under cross-examination at 

the instance of any adverse party.”  735 ILCS 5/2-1102.   

Simply put, the Former Commissioners are not adverse to CUB or, for that matter, any 

party in this proceeding.  The Former Commissioners are not parties to this case, which certainly 



Docket Nos. 01-0705/02-0067/02-0725 5 

is not being litigated for their benefit.  Neither are they employed by or otherwise affiliated with 

Nicor Gas or, to the best of Nicor Gas’ knowledge, any other party whose interests could be 

construed as adverse to CUB’s.  Absent any basis for designating the Former Commissioners as 

“adverse,” the Commission should exclude these individuals from being called by CUB as 

adverse witnesses. 

III. 
Conclusion 

WHEREFORE, for these reasons, Nicor Gas respectfully requests that the Administrative 

Law Judges provide a ruling excluding the Former Commissioners as witnesses in this 

proceeding and granting such other relief as is just and appropriate.  

Dated:  March 24, 2004 

Respectfully submitted, 
 
NORTHERN ILLINOIS GAS COMPANY 
D/B/A NICOR GAS COMPANY 
 
 
By:    
        One of its attorneys 
 
 

John E. Rooney 
Thomas A. Andreoli 
Sonnenschein Nath & Rosenthal LLP 
233 South Wacker Drive 
Chicago, Illinois 60606 
(312) 876-8000 
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tandreoli@sonnenschein.com 
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