
STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

Illinois Commerce Commission ) 
  on its own motion ) 
 ) Docket No. 01-0705 
Northern Illinois Gas Company d/b/a NICOR ) 
Gas Company ) 
 ) 
Reconciliation of Revenues collected under ) 
Gas Adjustment Charges with Actual Costs ) 
prudently incurred ) 
 ) 
Illinois Commerce Commission ) 
  on its own motion ) 
 ) Docket No. 02-0067 
Northern Illinois Gas Company d/b/a NICOR ) 
Gas Company ) 
 ) 
Proceeding to review Rider 4, Gas Cost, pursuant ) 
to Section 9-244(c) of the Public Utilities Act ) 
 ) 
Illinois Commerce Commission ) 
  on its own motion ) 
 ) Docket No. 02-0725 
Northern Illinois Gas Company d/b/a NICOR ) 
Gas Company ) 
 ) 
Reconciliation of Revenues collected under ) 
Gas Adjustment Charges with Actual Costs ) 
prudently incurred ) 
 
 

MOTION TO EXCLUDE RUSS STROBEL  
AS A WITNESS IN THIS PROCEEDING 

Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas” or the 

“Company” ), through its undersigned counsel, hereby moves the Administrative Law Judges 

(the “ALJs”) pursuant to Sections 200.190 and 200.680 of the Commission’s Rules of Practice, 

83 Ill. Admin. Code §§ 200.190 and 200.680, for a ruling excluding Russ Strobel as a witness in 

this proceeding.  In support of this Motion, Nicor Gas states as follows: 
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1. On March 19, 2004, the Citizens Utility Board (“CUB”) identified Mr. Strobel on 

its final list of adverse witnesses to be called at hearing in this matter.  Mr. Strobel currently is 

Nicor Gas’ chief executive officer.1  He joined Nicor Gas in December 2000 as its general 

counsel and served as the Company’s general counsel until October 2002, when he became 

president.  Mr. Strobel became chief executive officer of Nicor Gas in November 2003.  CUB is 

the only party seeking to call Mr. Strobel to testify as an adve rse witness in this proceeding. 

2. Nicor Gas is seeking a ruling to exclude Mr. Strobel as a witness on the grounds 

that his testimony would be irrelevant to any fact of consequence related to the Gas Cost 

Performance Program (the “GCPP”), which is the subject matter of this proceeding, and/or 

cumulative of testimony to be given by other more knowledgeable witnesses.  In addition, 

Mr. Strobel’s testimony, if permitted, would present a minefield of privilege issues based upon 

his role as the Company’s general counsel from the time he joined Nicor Gas until shortly before 

the termination of the GCPP in December 2002.  Any examination of Mr. Strobel concerning 

this time period would not only be duplicative of the testimony of other witnesses but would 

intrude upon and undermine the protections of the attorney-client privilege.  Nicor Gas objected 

on these same grounds to CUB’s prior application for a subpoena to take Mr. Strobel’s discovery 

deposition.  That application, which CUB also pursued alone, was denied under the 

Commission’s Rules.  CUB’s attempt to call Mr. Strobel as an adverse witness is equally 

objectionable and likewise should be rejected. 

3. CUB has not indicated for what purpose it is seeking to call Mr. Strobel as an 

adverse witness.  Presumably, CUB intends to examine Mr. Strobel in connection with the same 

subject matter identified in its failed application for a deposition subpoena.  In seeking to take 

                                                 
1 See Third Aff. of Russ M. Strobel, attached to this Motion. 
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Mr. Strobel’s deposition, CUB asserted that his testimony would provide information related to 

CUB’s claims in this proceeding that Nicor Gas deceived the Commission in Docket No. 99-

0127, in which the Commission approved the GCPP.  CUB has alleged that Nicor Gas 

deliberately concealed an alleged strategy in Docket No. 99-0127, which CUB claims the 

Company developed prior to approval of the program, to use the GCPP to monetize older storage 

assets recorded on the Company’s books under the last- in, first-out (“LIFO”) accounting method.  

CUB asserted that Mr. Strobel’s deposition “would aid in the determination of what top officers 

knew of the scheme, what steps they took to either encourage or discourage the scheme, when 

they knew it and whether they benefited from it.” 

4. In seeking his deposition, CUB acknowledged that Mr. Strobel’s former role as 

general counsel raises issues with respect to protected attorney-client communications between 

Mr. Strobel and Nicor Gas.  Not to be deterred, CUB sought to depose Mr. Strobel as to 

unspecified “business, not legal, advice” that Mr. Strobel may have given to Nicor Gas during 

his term as its general counsel.  CUB also sought to depose Mr. Strobel as to unspecified 

“activities and advice” since he relinquished the general counsel position.  In addition, CUB 

asserted that it should be allowed to examine Mr. Strobel as to unspecified advice he purportedly 

gave to lower- level Company employees while general counsel, which CUB asserted would not 

be subject to the attorney-client privilege.  Finally, CUB asserted that it should be allowed to 

question Mr. Strobel as to certain internal Nicor Gas documents produced in discovery in this 

proceeding by a third party, KPMG LLP (“KPMG”), which had served as consultant to the 

independent counsel, Scott R. Lassar, engaged by Nicor Gas’ parent, Nicor Inc., to investigate 

the GCPP.  CUB argued that because KPMG obtained these documents, and subsequently 

produced them in discovery, any privilege that the Company otherwise might claim as to the 

documents or their subject matter was waived.   
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5. Starting at the beginning:  Mr. Strobel has no personal knowledge upon which he 

could offer any admissible testimony concerning the development of the GCPP, its presentation 

to and approval by the Commission in Docket No. 99-0127, or the program’s initial operation.  

In seeking Mr. Strobel’ s deposition, CUB asserted that his examination in discovery “would aid 

in the determination” of its claim that Nicor Gas allegedly developed but concealed from the 

Commission a strategy to monetize the Company’s low-cost LIFO assets through the program.  

Mr. Strobel, however, did not even join Nicor Gas until December 2000, more than a year after 

the Commission had approved the GCPP in November 1999.  By that time, the GCPP already 

was completing its first year in operation.  Mr. Strobel would be incapable of offering any 

admissible testimony as a witness at hearing as to the alleged factual basis of CUB’s deception 

claim. 

6. With respect to Mr. Strobel’s term as Nicor Gas’ general counsel, CUB has 

identified no non- legal advice that he purportedly provided to Nicor Gas from December 2000 to 

October 2002 that somehow would be relevant to any disputed factual matter.  During this time 

period, Mr. Strobel primarily functioned in a legal capacity in his role as general counsel and did 

not have direct, or even indirect, business responsibility for the Company’s operation of the 

GCPP.  CUB likewise has offered no indication of how Mr. Strobel’s “activities and advice” 

(whatever that may mean) as the Company’s president during the final three months of the 

GCPP’s operation from October to December 2002 (or afterward) would bear upon any fact of 

consequence in this case. 

7. Moreover, even if Mr. Strobel possessed relevant non-privileged information 

concerning the operation of the GCPP, such information would be wholly duplicative of 

testimony to be offered by other more knowledgeable witnesses.  Nicor Gas has pre-filed 

testimony in this matter on behalf of Thomas L. Fisher, who was its chairman and chief 
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executive officer at all times during the GCPP’s development, approval, and operation.  Nicor 

Gas also has pre-filed testimony on behalf of Albert E. Harms, its manager for rate 

administration, Theodore J. Lenart, the head of its Gas Supply Department, and Jeffrey Metz, the 

Company’s current controller and former director of management accounting.  Mr. Fisher, as 

well as Messrs. Harms, Lenart, and Metz, will be available to testify at hearing concerning the 

GCPP and be subject to examination by the parties.  In addition, nine other current and former 

Nicor Gas employees, including executives and managers with responsibility for the operation of 

the GCPP, have been identified as adverse witnesses by various parties to this proceeding, 

including CUB. 

8. In short, the exclusion of Mr. Strobel as an adverse witness will in no way limit 

the development of a complete factual record for determination in this matter.  In attempting to 

obtain his deposition, CUB could not identify any topic or non-privileged matter concerning the 

GCPP as to which Mr. Strobel would be able to offer relevant facts, much less unique facts 

unavailable through another non-privileged source.  As the only party seeking to call Mr. Strobel 

as an adverse witness, CUB has failed to identify any non-privileged testimony that Mr. Strobel 

could give at hearing which would not be, at a minimum, cumulative of testimony to be provided 

by other witnesses.  The ALJs in their discretion properly may exclude evidence offered by a 

party which is irrelevant and/or unduly repetitious and should do so in this instance by excluding 

Mr. Strobel as a witness.  83 Ill. Admin. Code § 200.680. 

9. Nicor Gas is seeking to exclude Mr. Strobel as a witness on the additional basis 

that his examination, if allowed, would be subject in whole or in large part to objection based 

upon the attorney-client privilege.  The protections of the attorney-client privilege are not a mere 

legal technicality but serve important policy concerns “essential to the proper functioning of our 

adversary system.”  In re Marriage of Decker, 153 Ill. 2d 298, 312-13, 606 N.E.2d 1094, 1101 
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(1993).  The Commission enforces the rules of evidence and privilege as applied in civil matters 

in the circuit courts in the State of Illinois, and privileged matter is neither discoverable nor 

admissible in Commission proceedings.  83 Ill. Admin. Code § 200.610(b). 

10. Under Illinois law, the attorney-client privilege attaches to confidential 

communications between an attorney and client in which legal advice of any kind is sought or 

given.  See People v. Adam, 51 Ill. 2d 46, 48, 280 N.E.2d 205, 207 (1972).  As between an 

attorney and a corporate client, the privilege extends to members of the “control group” of the 

organization.  Consolidation Coal Co. v. Bucyrus-Erie Co., 89 Ill. 2d 103, 432 N.E.2d 250 

(1982).  A corporation’s control group consists of its top management and those employees who 

directly advise decision-makers and upon whose opinions decision-makers rely.  Consolidation 

Coal Co., 89 Ill. 2d at 120, 432 N.E.2d at 258; see Mlynarksi v. Rush-Presbyterian-St. Luke’s 

Medical Center, 213 Ill. App. 3d 427, 430-31, 572 N.E.2d 1025, 1028 (1st Dist. 1991).  A party 

claiming the privilege has the burden of establishing that the communication is protected.  See, 

e.g., Cox v. Yellow Cab Co., 61 Ill. 2d 416, 419-20, 337 N.E.2d 15, 17-18 (1975).  Ordinarily, the 

existence of an attorney-client relationship in which the client has communicated with the lawyer 

in the lawyer’s professional capacity is enough to establish the privilege.  In re Marriage of 

Decker, 153 Ill. 2d at 328-29, 606 N.E.2d at 1108-09. 

11. Mr. Strobel’s knowledge of the GCPP and its operation during the time period in 

which he served as the Company’s general counsel was based entirely upon protected 

communications with his client’s top management and their advisory staff.  These 

communications were made with Mr. Strobel in his professional capacity with the expectation 

that they would remain in confidence.  In seeking Mr. Strobel’s deposition, and presumably in 

identifying him as an adverse witness, CUB has sought to circumvent the privilege attaching to 

Nicor Gas’ confidential communications with Mr. Strobel by asserting that the scope of its 
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examination would be limited to avoid touching upon privileged matters.  Alternatively, CUB 

has argued that Nicor Gas has waived the privilege asserted with respect to the internal Company 

documents produced in discovery in this case by KPMG.  CUB previously was unsuccessful 

with these arguments in seeking to take Mr. Strobel’s discovery deposition, and they are equally 

without merit at this juncture.   

12. On the first point, any attempted examination by CUB along the fringes of 

Mr. Strobel’s knowledge of the GCPP obtained in his capacity as general counsel invariably 

would impinge upon areas of privilege.  Such an examination would undermine the very intent of 

the attorney-client privilege, which is to safeguard the opportunity for full and frank consultation 

between attorneys and their clients.  See, e.g., Hayes v. Burlington Northern & Santa Fe R.R. 

Co., 323 Ill. App. 3d 474, 480, 752 N.E.2d 470, 476 (1st Dist. 2001).   The examination 

inevitably would be subject to extensive objection.  It likely would be argumentative and 

harassing.  It also would be unproductive.  As shown above, CUB has been unable to identify 

any “business, not legal, advice” pertaining to the GCPP as to which Mr. Strobel could provide 

relevant or non-duplicative testimony.   

13. CUB’s assertion that it should be allowed to examine Mr. Strobel as to his 

communications concerning the GCPP with lower- level employees of Nicor Gas equally fails.  

Even assuming, solely for purposes of argument, that Mr. Strobel engaged in communications 

with lower- level employees concerning the GCPP while general counsel, CUB has identified no 

basis whatsoever to support a conclusion that such communications would be relevant to any fact 

of consequence in this case.  Certainly, such communications would not “aid in the 

determination of what top officers knew of the [LIFO] scheme, what steps they took to either 

encourage or discourage the scheme, when they knew it and whether they benefited from it,” 

which CUB put forward as its basis for seeking Mr. Strobel’s deposition.  It is simply 
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unreasonable to believe that any communications between Mr. Strobel and lower- level Nicor 

Gas employees would add anything of substance to the facts already discovered and available to 

the parties through other witnesses.   

14. In a final argument to circumvent the attorney-client privilege, CUB asserted in 

seeking Mr. Strobel’s deposition that Nicor Gas had waived the privilege as to its 

communications with Mr. Strobel with respect to certain Company documents obtained by 

KPMG and produced in discovery.  CUB presumably intends to raise the same failed argument 

in seeking to call Mr. Strobel as an adverse witness.  As demonstrated in its opposition to CUB’s 

subpoena application, Nicor Gas did not authorize KPMG to produce the privileged documents 

upon which CUB relied and, in fact, was unaware that KPMG had obtained the privileged 

documents during Mr. Lassar’s investigation. 2  Therefore, the inadvertent disclosure of these 

documents to KPMG and KPMG’s subsequent production of them to the parties did not waive 

the privilege under applicable law.  See People v. Murray, 305 Ill. App. 3d 311, 316, 711 N.E.2d 

1230, 1235 (2d Dist. 1999) (holder of the privilege must knowingly waive privilege under 

subjective test); R.J. Reynolds Tobacco Co. v. Premium Tobacco Stores, Inc., No. 99 C 1174, 

2001 WL 1571447, at *3 (N.D. Ill. Dec. 7, 2001) (inadvertent disclosure of small number of 

privileged documents will not be deemed waiver under balancing test). 

                                                 
2 See Aff. of Daniel G. McNamara, August 5, 2003, attached to the Opposition of Nicor Gas to CUB’s Verified 
Application for Issuance of a Subpoena for Deposition of Russ Strobel. 
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15. Furthermore, in extensive briefing after the denial of CUB’s subpoena 

application, the ALJs specifically upheld the Company’s claim of attorney-client privilege as to 

two of the three documents attached to CUB’s subpoena application. 3  Mr. Strobel cannot be 

called to provide any testimony concerning these documents, which would be inadmissible based 

upon the documents’ privileged status.  See 83 Ill. Admin. Code § 200.610(b). 

16. The ALJs did not sustain the privilege as to the third document attached to CUB’s 

subpoena application, which contains several emails from April 26 and 27, 2001, between 

Mr. Strobel and certain other Nicor Gas officials concerning hedging of the Company’s storage 

inventory. 4  Nonetheless, even if it is not deemed privileged, this document does not provide a 

basis upon which to call Mr. Strobel to testify as an adverse witness.  The brief and general 

remarks concerning hedging contained in the subject document are not relevant to any fact of 

consequence in this proceeding.  They certainly are irrelevant to CUB’s claims that Nicor Gas 

allegedly developed a strategy to monetize its LIFO assets some 18 months earlier, prior to the 

Commission’s approval of the GCPP in Docket No. 99-0127.  No other party has sought to 

examine Mr. Strobel with respect to this document, even in discovery.  The ALJs in their 

discretion can and properly should exclude such immaterial and burdensome matter at hearing. 

83 Ill. Admin. Code § 200.680. 

                                                 
3 See Notice of ALJs’ Ruling, November 7, 2003 (sustaining privilege asserted as to the documents labeled as 
KPMG 024664-024666 and 024897-024899, which were attached to CUB’s Verified Application for Issuance of a 
Subpoena for Deposition of Russ Strobel).  These documents were identified on the Company’s Second Amended 
Privilege Log, filed on October 27, 2003, as documents nos. 17-19, and 62.  
4 This document, which was attached to CUB’s subpoena application and labeled as KPMG 023224, was identified 
on the Company’s Second Amended Privilege Log as document no. 60.  Nicor Gas respectfully reserves its 
objection to the ALJs’ ruling that the document is not subject to privilege.  Additionally, Nicor Gas notes that Mr. 
Strobel by affidavit has confirmed that he neither wrote nor transmitted the final email on the document, which is 
misidentified as his email to former Nicor Gas executive Phil Cali, dated April 27, 2001 at 11:24 a.m.  (See Second 
Aff. of Russ M. Strobel, at ¶ 4, Oct. 27, 2003).   
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WHEREFORE, for these reasons, Nicor Gas respectfully requests that the Administrative 

Law Judges provide a ruling excluding Mr. Strobel as a witness in this proceeding and granting 

such other relief as is just and appropriate.  

Dated:  March 24, 2004 

Respectfully submitted, 
 
NORTHERN ILLINOIS GAS COMPANY 
D/B/A NICOR GAS COMPANY 
 
 
By:    
        One of its attorneys 
 
 

John E. Rooney 
Thomas A. Andreoli 
Sonnenschein Nath & Rosenthal LLP 
233 South Wacker Drive 
Chicago, Illinois 60606 
(312) 876-8000 
jrooney@sonnenschein.com 
tandreoli@sonnenschein.com 



 

 

 
CERTIFICATE OF SERVICE 

I, Thomas A. Andreoli, an attorney, hereby certify that I caused a copy of Northern 

Illinois Gas Company d/b/a Nicor Gas’ Motion to Exclude Russ Strobel as a Witness in this 

Proceeding to be served upon the service list in consolidated Docket Nos. 01-0705/02-0067/02-

0725 by email on March 24, 2004. 

  
Thomas A. Andreoli 
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THIRD AFFIDAVIT OF RUSS M. STROBEL 

I, Russ M. Strobel, on oath, depose and state that, if called as a witness in this matter, I 

would testify based upon personal knowledge as to the following:   

1. I am Chief Executive Officer of Northern Illinois Gas Company d/b/a Nicor Gas 

(“Nicor Gas” or the “Company”).  From October 2002 until November 2003, I served as 

president of Nicor Gas.  I served as general counsel of Nicor Gas from December 2000 to 

October 2002. 
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2. I have no personal knowledge, based upon the period of time prior to my 

employment as general counsel of Nicor Gas, concerning the development of the Gas Cost 

Performance Program, its presentation to and approval by the Commission in Docket No. 99-

0127, or its initial operation. 

3. My knowledge of the GCPP and its operation during the time period in which I 

served as the Company’s general counsel, from December 2000 to October 2002, was based 

entirely upon communications with the Company’s top management and their advisory staff, 

which were made in my professional legal capacity with the expectation that such 

communications would remain in confidence. 

4. To the best of my knowledge and belief, I do not possess knowledge apart from 

privileged matters of unique facts concerning the operation of the GCPP from December 2000 

through its termination in December 2002 which could not be offered by persons appearing on 

the final witness lists in this matter submitted by Staff of the Commission, the Cook County 

State’s Attorney’s Office, and Citizens Utility Board. 

5. I previously submitted two affidavits in this proceeding, dated October 3 and 27, 

2003, respectively, in connection with certain documents as to which Nicor Gas is asserting the 

protections of the attorney-client privilege or the work product doctrine. 






