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NICOR GAS’ MOTION TO STRIKE 
STAFF WITNESS TESTIMONY CONCERNING 

NICOR GAS’ 2% STORAGE FACTOR ADJUSTMENT 

Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas” or the 

“Company”), through its undersigned counsel, hereby moves the Administrative Law Judges, 

pursuant to Section 200.190 of the Commission’s Rules of Practice, 83 Ill. Admin. Code 

§ 200.190, to strike the portions of the pre-filed testimony sponsored by Staff witnesses 

Richard J. Zuraski (“Zuraski”) and Steven R. Knepler (“Knepler”) proposing a refund based 

upon Nicor Gas’ accounting treatment for lost and unaccounted gas.  The testimonies of Zuraski 
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and Knepler present an issue concerning Nicor Gas’ 2% accounting adjustment that is not 

relevant or proper to resolution of this proceeding, and in fact goes well-beyond the scope of 

inquiry required by and appropriate to the operative statute, the parties’ joint motion dated 

December 9, 2002, (“Joint Motion”), and the Commission’s Second Interim Order dated 

December 17, 2002 (the “Interim Order”). 

In support of its motion, Nicor Gas states as follows: 

1. The Commission’s Order in this proceeding defines the full scope of its review of 

Nicor Gas’ Gas Cost Performance Program (“GCPP” or the “Program”).  The Interim Order was 

the product of an agreement among the parties, as reflected in the joint motion, to reopen the 

record in this proceeding to permit additional discovery and to narrowly expand the scope of the 

Commission’s review to include issues related to the GCPP “impacting the PGA for the years 

1999-2002.”  (Interim Order at  3-4).  The Order reflected the understanding of the parties 

concerning the scope of the Commission’s expanded review:   

The Joint Motion states that given the arguably limited scope of the 
proceeding as originally defined … it would be appropriate for the 
Commission to clarify that this proceeding is the appropriate formal 
mechanism to consider the totality of issues currently before the 
Commission as a result of the operation of the Program, including 
transactions occurring in 1999. 

(Interim Order at 5) (emphasis added).  As a result, the Interim Order’s findings and ordering 

paragraphs directed, in relevant part, that the Commission:   

will consider for final resolution in this proceeding all issues relating to 
the operation of the Program Nicor Gas implemented under tariffs filed in 
accordance with the Commission’s Order entered November 23, 1999, in 
Docket 99-0127, and all issues relating to any refunds that may be owing 
to Nicor customers as a result of the operation of the Program and as a 
result of the operation of the company’s Rider 6 in 1999, 2000, 2001, and 
2002, and for ordering such other and further relief as is deemed equitable 
and just. 
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(Interim Order at 6).  The Commission noted that it would only examine any issues that it deems 

appropriate in light of new information raised in the current docket, but, importantly, for the 

PGA reconciliation proceedings concluded pursuant to the Commission’s final order, the Interim 

Order reflects the Commission’s intent not to re- litigate issues resolved in those dockets based on 

information and theories available to the parties at that time, but not pursued. (Interim Order at 

6). 

2. In this case, however, Staff proposes a nearly $26 million refund based solely on 

considerations outside the scope of the Commission’s review as defined by the Interim Order and 

the parties’ mutual understanding as reflected in the Joint Motion.  Specifically, Staff witness 

Knepler proposes that the Commission order Nicor Gas to reduce its gas costs for the calendar 

years 1999 through 2002 based upon his belief that Nicor Gas improperly recovered a 2% 

adjustment to storage withdrawals through the PGA.  This period includes two years for which 

the PGA reconciliation proceeding was closed pursuant to a final order of the Commission.  Staff 

witness Knepler contends that Nicor Gas must recover such costs as a component of Nicor Gas’ 

base rates.  (Staff Ex. 4.0 at 7-8).  Significantly, Staff witness Knepler does not contend that the 

costs related to the 2% figure used by Nicor Gas are unreasonable. 

3. The scope of this proceeding does not include Staff’s proposal to require Nicor 

Gas to retroactively refund $25,983,326.00 in prudently incurred and reasonable costs 

purportedly associated with Nicor Gas’ 2% adjustment factor.  First, the issue of Nicor Gas’ 2% 

adjustment factor is not in any way related to the existence or operation of the GCPP.  Rather, 

Staff’s concern originates solely from Knepler’s interpretation of the Commission’s PGA rules, 

83 Ill. Adm. Code Part 525, and the Uniform System of Accounts, 83 Ill. Adm. Code Part 505.  

(Staff Ex. 4.0 at 4-6; Staff Ex. 8.0 at 6, 12, 15, 20).  Second, Knepler takes issue with an 

accounting practice that Nicor Gas has followed since well-before the implementation of the 
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GCPP.  Knepler’s own testimony acknowledges this point.  (Staff Ex. 8.0 at 17-18).  Nicor Gas’ 

accounting for lost and unaccounted for gas using a 2% adjustment factor has been used 

consistently since 1968.  (Nicor Gas Ex. 11.0 at 33).  Accordingly, Nicor Gas’ 2% adjustment 

factor cannot be considered an issue “before the Commission as a result of the operation of the 

Program….”  (Order at 5). 

4. What is more, Nicor Gas’ unrebutted testimony demonstrates that in 2000, this 

accounting treatment was specifically raised with Staff.  (Nicor Gas Ex. 9.0 at 11; Ex. 16.0 at 5-

6).  Nicor Gas witness Harms testifies that he participated in a presentation to Staff in the 

summer of 2000 that included a discussion of the 2% adjustment and its impact on lost and 

unaccounted for gas.  (Nicor Gas Ex. 9.0 at 11).  Attached to Harms’ rebuttal testimony is a copy 

of Nicor Gas' presentation to Staff wherein the “2% storage factor” is listed as the first 

component of unaccounted for gas.  (Id. at App. B).  In light of this information, Staff cannot 

credibly contend that this issue was first brought to the Commission’s Staff’s attention only after 

it received the whistleblower fax and Knepler himself reviewed Nicor Gas’ workpapers in 

October 2003.  (See Staff Ex. 8.0 at 5-6).  At a minimum, with respect to the PGA dockets now 

closed, Staff’s testimony should be stricken for the further reason that proposing a change in 

accounting practices raises an inquiry that is expressly disfavored as a condition of reopening 

Docket Nos. 99-0481 and 00-0718.  (Order at 6). 

5. Importantly, Staff does not take issue with the fact that Nicor actually incurred 

these costs or assert that such costs are imprudent.  (See ICC Staff Ex. 8.0 at 6).  Rather, Staff 

witness Knepler (as calculated by Zuraski) proposes refunding amounts Nicor Gas traditionally 

recovers through PGA reconciliation proceedings based simply on a new accounting treatment 

that would have Nicor Gas factor this prudently incurred expense into its rate base.  Granting 

such a proposed change in accounting treatment for lost and unaccounted for gas retroactively 
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would not only deny Nicor Gas recovery of cost for which no issue of imprudence has been 

raised, but it would also leave Nicor with no opportunity to recover these costs in any other way.  

Such a proposal, if granted, would unfairly deprive the Company of its right to recover these 

legitimately incurred costs solely based on previously unannounced considerations wholly 

outside the scope of this proceeding.  Business & Professional People for the Public Interest v. 

Illinois Commerce Comm’n, 136 Ill. 2d 192, 226, 555 N.E. 2d 693, 708 (1989)(“[t]he 

Commission may alter or amend its past practice, but it must follow the procedures set forth in 

its rules and the Act.”). 

6. Based on the foregoing, Nicor Gas requests that the ALJs issue an order striking 

the testimony filed by Staff witnesses Zuraski and Knepler as follows: 

 Testimony Objection 

1. Zuraski Direct, Staff Ex. 1.0, lines 268 -
287 

Beyond the scope of the case established by the 
Second Interim Order 

2. Zuraski Direct, Staff Ex. 1.0, Item L, 
Table 2, page 15 

Beyond the scope of the case established by the 
Second Interim Order 

3. Zuraski Direct, Staff Ex. 1.0, line 1598-
1628 

Beyond the scope of the case established by the 
Second Interim Order 

4. Zuraski Direct, Staff Ex. 1.0, 
Attachment 1, Item L, pp. 1-6. 

Beyond the scope of the case established by the 
Second Interim Order 

5. Zuraski Direct, Staff Ex. 1.0, 
Attachment 5. 

Beyond the scope of the case established by the 
Second Interim Order 

6. Knepler Direct, Staff Ex. 4.0, lines 1-
213 

Beyond the scope of the case established by the 
Second Interim Order 

7. Zuraski Rebuttal, Staff Ex. 5.0, lines 
707 - 720 

Beyond the scope of the case established by the 
Second Interim Order 

8. Zuraski Rebuttal, Staff Ex. 5.0, 
Attachment 1, Item L, pp. 1-6. 

Beyond the scope of the case established by the 
Second Interim Order 

9. Zuraski Rebuttal, Staff Ex. 5.0, 
Attachment 2, Issue L, pp. 1-5. 

Beyond the scope of the case established by the 
Second Interim Order 

10. Knepler Rebuttal, Staff Ex. 8.0, lines 1-
445. 

Beyond the scope of the case established by the 
Second Interim Order 
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WHEREFORE, Nicor Gas respectfully requests that the ALJs issue a ruling limiting the 

issues in the manner discussed herein by striking the testimony of Staff witnesses Zuraski and 

Knepler identified above, and provide such other relief as is just and appropriate. 

Dated:  March 24, 2004 
 

Respectfully submitted, 
NORTHERN ILLINOIS GAS COMPANY 
D/B/A NICOR GAS COMPANY 
 
 
By:    
        One of its attorneys 

John E. Rooney 
Michael Guerra 
Sonnenschein Nath & Rosenthal LLP 
233 South Wacker Drive 
Chicago, Illinois 60606 
(312) 876-8000 
jrooney@sonnenschein.com 
tandreoli@sonnenschein.com 



 
CERTIFICATE OF SERVICE 

I, Michael Guerra, hereby certify that I served a copy of Northern Illinois Gas Company 

d/b/a Nicor Gas’ Motion to Strike Staff Witness Testimony Concerning Nicor Gas’ 2% Storage 

Factor Adjustment upon the service list in consolidated Docket Nos. 01-0705/02-0067/02-0725 

by email on March 24, 2004. 

 

  
Michael Guerra 


