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TO: The Commission 
 
FROM: Leslie Haynes and Glennon Dolan, 
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Heather Jorgenson, ALJ Extern 
 

DATE: March 12, 2004 
 
SUBJECT:   Illinois Commerce Commission 

On Its Own Motion 
-vs- 

Northern Illinois Gas Company 
 

Reconciliation of revenues collected under gas adjustment 
charges with actual costs prudently incurred. 

 
Illinois Commerce Commission 
On Its Own Motion 

-vs- 
Northern Illinois Gas Company d/b/a NICOR Gas Company 

 
Proceeding to review Rider 4, Gas cost, pursuant to Section 
9-244(c) of the Public Utilities Act. 
 
Illinois Commerce Commission 
On Its Own Motion 

-vs- 
Northern Illinois Gas Company d/b/a Nicor Gas Company 
 

 Reconciliation of revenues collected under gas adjustment 
charges with actual costs prudently incurred. 
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RECOMMENDATION: Response to Questions Regarding CUB/CCSAO’s Petition 
for Interlocutory Review of Oral Ruling in the Matter of. 

 
 
Response to Question 1(b) 
 

Petitioners, Citizens Utility Board (“CUB”) and Cook County State’s Attorney’s 
Office (“CCSAO”) (collectively, “CUB/CCSAO”) retained the services of Jerome Mierzwa 
as an expert witness in relation to this matter.  Specifically, Mr. Mierzwa was retained to 
assist in the understanding of issues, to assist in preparation of discovery, to assist in 
preparation of briefs, to prepare written, pre-filed testimony, and to appear at hearings 
as a witness.  ( Petition at 3).   
 
 Mr. Mierzwa’s status to these proceedings is that of a testifying expert witness.  
According to the Commission’s Rules of Practice Section 200.340, the Commission’s 
policy on discovery is to “obtain full disclosure of all relevant and material facts to a 
proceeding.”  In this instance, “full disclosure” requires disclosure of email 
communications and reports used and prepared by Mr. Mierzwa, and deemed relevant 
during in camera review. 
 

The law distinguishes between testifying and non-testifying (or “consultant”) 
expert witnesses in regards to discovery disclosure requirements.  The attorney-client 
and attorney work product privileges are not waived with respect to non-testifying expert 
witnesses.  Ill. Sup. Ct. R. 201(b); see People v. Knuckes, 165 Ill. 2d 125, 145, 650 
N.E.2d 974, 981 (1995).  Conversely, once counsel designates an expert witness as a 
testifying expert witness, the attorney-client and attorney work product privileges are 
waived.  See People v. Wagener, 196 Ill. 2d 269, 752 N.E.2d 430 (2001); Karn v. 
Ingersoll-Rand Co., 168 F.R.D. 633 (N.D. Ind. 1996).    

 
Even more noteworthy in this case is that CUB/CCSAO made the same 

argument in its Motion to Compel on July 21, 2003.  CUB/CCSAO argued, “In People v. 
Wagener…, the Illinois Supreme Court found that once a person who received 
confidential information was designated as an expert witness the attorney-client 
privilege ‘was waived in its entirety with respect to all information defendant shared with 
the experts, just as it would be by the voluntary revelation of a privileged communication 
to any person with whom the privilege is not shared.’”  (CUB/CCSAO Motion to Compel 
at 10).  Furthermore, CUB/CCSAO relied on case law finding that disclosure of an 
attorney’s communications to the expert witness does not impinge on the principles of 
attorney work product doctrine.  Id.   
 

Under the circumstances in this case, any derivation from the established policy 
that a testifying expert witness’ communications and reports are discoverable, violates 
the principles of fairness and fundamental due process. 
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Response to Question 1(c): 
 

To adequately cross-examine an expert witness, opposing counsel needs access 
to the documents, reports, and communications that affected the expert’s opinion.  The 
general rule regarding examination of expert witnesses is that “experts may be cross-
examined for the purpose of discrediting their testimony, as well as to ascertain which 
factors were taken into account and which were disregarded in arriving at these 
conclusions.”  Wagener, 196 Ill. 2d at 274.  Consequently, opposing counsel needs 
access to documents, including reports and communications, which the testifying expert 
reviewed in the course of its evaluation, regardless of whether the expert actually relied 
on any of the documents.  Id.   

 
Denying Nicor access to Mr. Mierzwa’s relevant communications and reports 

prior to cross-examination, would deny Nicor the full ability to adequately and effectively 
prepare for the cross-examination of CUB/CCSAO’s testifying expert witness.   
 
Response to Questions 1(a) and 2: 
 
 “Mr. Mierzwa’s reports and communications” and “the e-mails and reports” refer 
to the documents reviewed in camera.  A list of the documents is attached. 
 
 
LH/GD:jt 
 


