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RECOMMENDATION: Deny Petition for Interlocutory Review filed by Staff on February 
20, 2004. 

 
 
 Staff of the Illinois Commerce Commission (“Staff”) filed a Petition for 
Interlocutory Review (“Petition”) on February 20, 2004, seeking reversal of the February 
11, 2004, Ruling of the Administrative Law Judges (the “ALJs”) requiring Staff to 
respond to Northern Illinois Gas Company d/b/a Nicor Gas Company’s (“Nicor”) 
discovery requests. 
 
 On August 21, 2003, Nicor issued its first set of discover requests on Staff.  Staff 
objected to the discovery requests being served prior to the filing date for Staff’s direct 
testimony on reopening of Docket No. 02-0067.  On October 20, 2003, Nicor filed a 
Motion to Compel Staff to respond to the discovery requests.  The ALJs sustained 
Staff’s objection and ordered Staff to file any objections to Nicor’s first series of 
discovery requests on November 26, 2003, and to file substantive responses to the 
discovery requests on December 5, 2003.   
 

On November 26, 2003, Staff filed a General Objection to NG-ICC 1.01-1.58 of 
Nicor’s first set of discovery requests arguing that the data requests were overly broad, 
unduly burdensome, and unlikely to lead to relevant material.  Staff requested the 
discovery requests be limited to responses by testifying witnesses only.  On December 
5, 2003, Staff filed initial responses to the discovery requests from testifying Staff 
witnesses.  Then on December 24, 2003, Nicor filed a Corrected Verified Renewed 
Motion to Compel Discovery from Staff.  On January 6, 2004, the ALJs granted Nicor’s 
Corrected Verified Renewed Motion to Compel Discovery; however, the ALJs limited the 
discovery by requiring only energy and finance Staff personnel to respond to the 
requests.  The ALJs ordered Staff to respond to the discovery requests by January 9, 
2004. 
 

Staff continued to argue the discovery requests were overly broad and on 
January 9, 2004, filed an Objection and Motion for Additional Time to Respond to Data 
Requests.  On the same day, Staff served a supplemental response on Nicor in partial 
compliance with the discovery requests.  The ALJs heard Staff’s motion on January 15, 
2004, and stated they would not reconsider their prior ruling requiring Staff’s energy and 
finance personnel to respond to the discovery requests; however, the ALJs granted 
Staff the opportunity to make additional objections that were not previously made.  On 
January 29, 2004, Staff filed Objections to Nicor Data Requests outlining Staff’s 
objections that the requests are overly broad, unduly burdensome, unlikely to lead to 
relevant information, and that the information sought should be deemed the subject of 
an evidentiary privilege.  Nicor filed a Verified Response to Staff Objections to Data 
Requests on February 5, 2004, arguing Staff had no legal basis to support its continued 
refusal to comply with the discovery requests.  At a hearing on February 11, 2004, the 
ALJs granted Nicor’s Corrected Verified Renewed Motion to Compel Discovery from 
Staff with the limitation regarding energy and finance related personnel.  On February 
20, 2004, Staff filed its Petition for Interlocutory Review.  Nicor filed its Response to 



01-0705/02-0067/02-0725 
Consol. 

3 

Staff’s Petition for Interlocutory Review on February 25, 2004.  Pursuant to Section 
200.520 the ALJs have filed this report to the Commission with the Chief Clerk. 
 
Staff’s Position 
 
 Staff urges the Commission to reverse the ALJs’ ruling on Staff Objections to 
Nicor Data Requests, and consequently reverse the ALJs granting of Nicor’s Corrected 
Verified Renewed Motion to Compel Discovery from Staff.  While Staff does not dispute 
the relevance of the areas of inquiry addressed by Nicor’s discovery requests, Staff 
argues that Nicor’s requests are overly broad, unduly burdensome, unlikely to lead to 
relevant information, and that the information sought should be the subject of an 
evidentiary privilege. 
 
 These proceedings are an inquiry into Nicor’s actions regarding its performance 
based regulatory program, and according to Staff, Nicor’s overly broad and unduly 
burdensome discovery requests are an attempt to shift the focus of this proceeding 
towards communications among and between Staff members.  Staff argues that the 
only relevant information is the work papers and analyses relied upon by Staff 
witnesses in their testimony.  Staff asserts that “Nicor has full access to the facts that 
form the basis of the proceedings,” and as such Staff’s position on discovery is “not 
inconsistent with the policy that ‘[t]he purposes of litigation are best served when each 
party knows as much about he controversy as is reasonably practicable.’”  (Staff’s 
Petition for Interlocutory Review, ¶ 28.)  Furthermore, Staff claims that the unreasonable 
breadth and burden of the discovery requests harasses the employees of the 
Commission.   
 
 Moreover, Staff requests that the Commission recognize the unique role of Staff 
members who present expert testimony in proceedings.  To demonstrate the unique 
role of Staff members who present expert testimony in proceedings, Staff cites parts of 
the Public Utilities Act (the “Act”) and the Commission’s Rules of Practice.  The Act 
confers authority on Commission employees and officers to examine any and all 
records of public utilities.  In recognition of this authority, Commission employees and 
officers are under threat of criminal prosecution should they divulge any information 
during the course of an inspection, examination, or investigation, except as may be 
authorized by the Commission or by a circuit court.  Under the Commission’s Rules of 
Practice, Staff witnesses are not considered “parties,” and are unlike any party to a 
Commission proceeding.  Staff witnesses gather evidence and provide analysis to the 
Commission.  Correspondingly`, Staff witnesses have relevant and discoverable 
information.  Staff draws a distinction between testifying witnesses and Staff members.  
Staff argues that “Staff members, other than testifying witnesses in a given docket, have 
no relevant information.”  (Staff’s Petition, ¶ 26.)  Staff contends that the Rules of 
Practice contain no provision wherein Staff members, other than Staff witnesses 
providing testimony in a given proceeding, are subject to discovery requests. 
 
 Staff contrasts the role it plays within the Commerce Commission against the role 
Nicor plays as a public utility and a “party” to a proceeding.  Staff argues that, as a 
regulated public utility, Nicor must subject itself to certain constraints, and is required to 
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furnish the Commission with all necessary information to further the purpose of the Act.  
Conversely, the “Commission Staff” does not have a separate corporate existence from 
the Commerce Commission, and therefore information and writings of non-testifying 
Staff members cannot, unless otherwise discoverable under state law, lead to 
information relevant to a Commission proceeding.  Staff states, “any effort to argue that 
all information in the possession of Staff is somehow ‘chargeable’ to the Commission in 
its decision making role, or to Staff witnesses who otherwise have no knowledge of it, 
must fail.”  (Staff’s Petition, ¶ 30.)   
 
 Staff recognizes it has a fundamental obligation to disclose any exculpatory 
information, and would not object to responding to discovery requests that were limited 
to exculpatory information.  By exculpatory information, Staff refers to any information 
which might be helpful to Nicor in disproving Staff’s allegations that “Staff as a 
whole…did not have access to or the chance to consider certain documents and/or 
information which the Company allegedly possessed…” in relation to Nicor’s LIFO 
strategy.  (Staff’s Petition, ¶ 34.)  When using the term “LIFO strategy”, Staff is referring 
to Nicor’s plan for “generating easy no-risk savings by tapping into low-cost LIFO layers 
of its storage inventory.”  (Staff’s Petition, ¶ 35.)   
 
 Besides general objections to the scope, breadth and relevance of Nicor’s 
discovery requests, Staff more specifically objects to data requests NG-ICC 1.29-1.37 
on the basis that these requests amount to “what did you know and when did you know 
it” in regards to Nicor’s LIFO method of accounting for gas in storage inventory.  Staff 
argues that, even as modified by the ALJs’ ruling, these requests require every Staff 
member to recount when he or she became aware of the LIFO accounting 
methodology, and the basis for that knowledge.  According to Staff, there is no 
likelihood that these requests would lead to relevant and material information. 
 
 In the alternative, Staff argues that even if the discovery requests pertaining to 
non-testifying Staff members could produce relevant and discoverable information, the 
burden of producing that information outweighs the potential for discovering any 
relevant information due to the unreasonable breadth and burden of the requests.  
Nicor’s requests seek all documents “referring to, constituting, concerning, consisting of, 
embodying, evidencing, mentioning, describing, memorializing, stating, setting forth, 
discussing, analyzing, used in considering or evaluating, or having any logical or factual 
connection with” Nicor’s historical accounting practices, the operation of Nicor’s 
purchased gas adjustment clause, or Nicor’s annual reports, regardless of whether the 
documents were relied upon, or considered by, Staff witnesses.  (Staff’s Petition, ¶¶ 43-
44.)   
 
 Finally, Staff asks the Commission to recognize an intragovernmental 
communications privilege, or “deliberative process privilege,” among the employees of 
the Commission.  Citing statutes and case law that maintain courts may recognize an 
evidentiary privilege under certain conditions; Staff argues that those conditions are met 
under these circumstances.  Staff alleges that it would be rendered incapable of 
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performing its responsibilities if all internal communications leading to the preparation of 
witness testimony are discoverable.   
 
Nicor’s Position 
 
 Nicor requests that the Commission uphold the ALJs’ ruling requiring energy and 
finance related Staff personnel to respond to Nicor’s first set of data requests.  Nicor 
argues its data requests are relevant and consistent with the law and the Commission’s 
Rules of Practice, and that the Commission should affirm the ALJs’ ruling as a matter of 
due process and fundamental fairness.  Nicor agrees with the ALJs’ recognition that 
denying Nicor information Staff may have concerning matters at issue in this proceeding 
would result in reversible error. 
 
 Nicor asserts that Illinois law and the Commission’s Rules of Practice do not 
support Staff’s position.  According to Nicor, Staff seeks to avoid disclosing relevant and 
material information by creating a double-standard for responding to discovery – one 
standard for Staff, and another for other participants in a proceeding.  The other 
participants would be subject to Illinois’ liberal and open discovery practices intended to 
insure that “each party knows as much about the controversy as is reasonably 
practicable.”  (See Nicor’s Response to Staff’s Petition, p. 3) (citing  Mistler v. Mancini, 
111 Ill. App. 3d 228, 231-32 (1st Dist. 1983)).  Conversely, Staff would benefit from a 
limitation on its obligation to respond to discovery.  In essence, Staff would be able to 
limit discovery merely be deciding which Staff members would be testifying witnesses 
and what information Staff deems relevant.  Nicor alleges that Staff functions like any 
other participant, and therefore should be subject to the same rules of discovery. 
 
 Nicor relies on the Commissions discovery policy stating, “It is the policy of the 
Commission to obtain full disclosure of all relevant material facts to a proceeding.”  
(Response to Petition, p. 6) (citing 83 Ill. Adm. Code 200.340).  There is no provision in 
the Commission’s Rules of Practice placing a limitation on information Staff is required 
to provide.  Nicor asserts that Staff should be on equal footing with regard to discovery 
standards.   
 
 Furthermore, Nicor compares the similar standards for discovery between the 
Commission’s Rules of Practice and Illinois law.  Under state law, an agency, as a party 
to an administrative proceeding, is required to disclose all relevant information and 
material in its possession “which might be helpful to the accused”.  (See Response to 
Petition, p. 6) (citing Montgomery v. Dep’t of Registration & Educ., 146 Ill. App. 3d 222, 
224-26 (1st Dist. 1986)).  Even though an agency has broad discretion in conducting 
hearings, this discretion cannot be exercised arbitrarily. 
 
 Nicor claims its discovery requests relate directly to Staff’s adverse position, and 
as such the information should be disclosed.  Nicor stresses that even Staff agrees 
Nicor’s discovery requests are relevant to the areas of inquiry in this proceeding.  Staff 
alleges that Nicor deceived both the Staff and the Commission, yet according to Nicor, 
Staff is limiting access to relevant information necessary in determining whether Staff 
was in fact deceived.   
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 Contrary to Staff’s assertion, Nicor claims it does not have full access to the facts 
from Staff that form the basis of these proceedings.  Nicor asserts it does not have 
access to the information Staff had, other than any information supplied by Nicor, 
relating to Nicor’s LIFO gas inventory layers during the proceeding in 1999.  Under 
Staff’s theory, Nicor would be precluded from receiving this information because 
witnesses in the prior proceeding are not witnesses in this proceeding and thus not 
subject to discovery.  Nicor purports that Staff’s limitation is in direct contravention of 
Montgomery.   
 
 Regarding Staff’s request for recognition of a deliberative process privilege, Nicor 
claims Illinois does not recognize such a process.  Nicor admits that the Illinois 
Supreme Court “weighed in” on the issue; however, the Court rejected the concept.  
Furthermore, Nicor argues that even if such a privilege were recognized in Illinois, Staff 
would not qualify for the protection because Staff does not participate in the deliberative 
process – Staff functions as an advocate. 
 
 Nicor agrees Staff is not a public utility, however, Nicor argues that this fact does 
not obviate the need for Staff to meet the same discovery obligations.  Nicor asserts 
“discovery is reciprocal”.  Any double-standard limiting Staff’s responsibility in discovery 
obligations is contrary to notions of due process and fundamental fairness. 
 
 Finally, Nicor purports that the discovery requests are not overly burdensome.  In 
its response to the Petition, Nicor lists the extent of the discovery requests it responded 
to over the course of this proceeding, and the extent to which Nicor has borne an 
extraordinary burden already.  Nicor maintains that its discovery requests to Staff are 
miniscule compared to the expenditure of effort Nicor has already put forth. 
 
 On basic policy grounds, Nicor urges the Commission to reject Staff’s position.  
According to Nicor, Staff’s limitations on discovery would affect every Commission 
proceeding by depriving the Commission of relevant information in a pending matter 
solely by Staff’s selection of testifying witnesses.  Consequently, Nicor requests that the 
Commission deny Staff’s Petition. 
 
ALJ’s Analysis and Recommendations 
 

The Staff of the Commission tries to distinguish themselves from other parties in 
this proceeding by arguing that only witnesses from Staff are required to respond to 
discovery.  Under the Commission Rules of Practice in Section 200.40 there are several 
definitions that do not support Staff’s position.  
 

“Staff” or “Commission Staff” is defined as individuals employed by the 
Commission. For purposes of this part, a Hearing Examiner (ALJ) is not considered a 
member of Commission Staff. 
 

“Party” means any person who initiates a Commission proceeding by filing an 
application, complaint or petition with the Commission, or who is named as a 
respondent.  Such a party to a proceeding before the Commission may be an applicant, 
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complainant, intervenor, petitioner or respondent.  Staff witnesses are not parties but 
shall have the specific rights and duties enumerated in this Part. 
 

“Person” means any individual, partnership, corporation, governmental body or 
unincorporated association. 
 

“Staff Witness” is defined as  a member of the Commission staff, excluding 
counsel, who testifies or enters an appearance in a particular proceeding before the 
Commission. 
 

Under Section 200.335 (b) (1), ……Any party may utilize written interrogatories, 
depositions, requests for discovery or inspection of documents or property and other 
discovery tools commonly utilized in civil actions in the Circuit Court in the State Of 
Illinois in the manner contemplated by the Code of Civil Procedure and the Rules of the 
Supreme Court of Illinois…….  The chairman or hearing examiner may, at any time, on 
his own motion or at the request of a party, issue such rulings denying, limiting, 
conditioning, or regulating discovery as justice requires, and may supervise all or part of 
any discovery procedure. 
 

It is clear from the definitions in the rules of Practice of the Commission cited 
above that the Staff of the Commission are subject to discovery requests in this case.  
They are clearly distinguished from the “staff witnesses” and should be subject to 
discovery requests.  One of the roles of the ALJs in this proceeding is to insure that no 
party is at a disadvantage. In a case of this magnitude it is very important that this is a 
fair and impartial hearing.  There can be no room for favoritism or special treatment of 
any party, including Staff. 
 

Staff argues that it should be entitled to an “Intergovernmental Communication 
Privilege”.  In Illinois, the Supreme Court rejected this privilege in the People ex rel. 
Birkett  v. City of Chicago case.  The Court felt that if the deliberative process privilege 
is to be extended in Illinois, it should be adopted by the General Assembly.  It has not 
and the ruling of the Supreme Court in this case is binding law. 
 

Staff also argues that the data requests impose an extraordinary burden on 
them.  We previously ruled that the responses are limited to the employees of the 
Energy and Financial Analysis Divisions.  Staff admitted in their Petition for Interlocutory 
Review that they did not even begin preparing their responses until after our January 
6,2004 ruling (pages 4-5). The data requests were sent to them in August.  Staff has 
had more than enough time to gather and produce the information sought by Nicor.  We 
are not trying to change the way Staff or any other party conducts business or practices 
before the Commission.  Based on our interpretation of the Rules of Practice and the 
laws in the State of Illinois on discovery, we feel that Staff is obligated to comply with 
discovery requests.   This is a very large docket and there has been a lot of information 
and documents exchanged by all of the parties.  It is very important that all of the parties 
in this case are on equal footing and that no party has an advantage over anyone else. 
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Based on the above, we recommend that the Staff’s petition for interlocutory 
review be denied.  
 
 
LH/GD:jt 
 


