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Illinois Commerce Commission 
On Its Own Motion 

-vs- 
Northern Illinois Gas Company d/b/a NICOR Gas Company 

 
Proceeding to review Rider 4, Gas cost, pursuant to Section 
9-244(c) of the Public Utilities Act. 
 
Illinois Commerce Commission 
On Its Own Motion 

-vs- 
Northern Illinois Gas Company d/b/a Nicor Gas Company 
 

 Reconciliation of revenues collected under gas adjustment 
charges with actual costs prudently incurred. 

 



01-0705/02-0067/02-0725 
Consol. 

2 

RECOMMENDATION: Deny Petition for Interlocutory Review filed by Citizens Utility 
Board and Cook County State’s Attorney’s Office on 
February 2, 2004 and direct CUB/CCSAO to produce Mr. 
Mierzwa's e-mails and reports. 

 
 
 Intervenors, Citizens Utility Board (“CUB”) and Cook County State’s Attorney’s 
Office (“CCSAO”) (collectively, “CUB/CCSAO”) filed a Petition for Interlocutory Review 
(“Petition”) on February 2, 2004, seeking to overturn the Administrative Law Judges’ 
oral ruling that granted Northern Illinois Gas Company d/b/a Nicor Gas Company’s 
(“Nicor”) Motion to Compel Discovery. 
 
 On January 5, 2004, Nicor filed a Motion to Compel relevant discovery 
documents from CUB/CCSAO.  Nicor’s Motion to Compel sought production of 
documents relied upon or authored by CUB/CCSAO’s expert witness Jerome Mierzwa.  
Nicor requested that the Motion to Compel be expedited, which the Administrative Law 
Judges (“ALJs”) granted.  On January 9, 2004, CUB/CCSAO filed a Verified Response 
to Nicor’s Motion to Compel and produced the discovery documents in question for an 
in camera review.  On January 12, 2004, Nicor filed a Verified Reply in support of its 
Motion to Compel.  On January 15, 2004, the ALJs held a hearing on Nicor’s Motion to 
Compel.  At the hearing, the ALJs issued an oral ruling granting Nicor’s Motion to 
Compel the discovery documents regarding reports prepared by CUB/CCSAO’s expert 
witness as well as communications between the expert witness and CUB attorneys.  On 
February 2, 2004, CUB/CCSAO filed their Petition for Interlocutory Review of the ALJs’ 
oral ruling concerning the expert witness materials.  Nicor filed its Response to the 
Petition on February 9, 2004.  Pursuant to Section 200.520 the ALJs have filed this 
report to the Commission with the Chief Clerk. 
 
The Petition 
 

In the Petition for Interlocutory Review, Petitioners assert that the Commission 
should reverse the ALJs’ oral ruling granting Nicor’s Motion to Compel Discovery on 
policy grounds.  Petitioners argue that the ALJs’ oral ruling is contrary to both the law 
and current ICC discovery practice.  Petitioners contend the requested discovery 
documents are not relevant and material facts.  Additionally, Petitioners state the 
requested documents are privileged attorney work product and attorney-client 
communications and therefore should not be turned over to Nicor.  Petitioners claim that 
Nicor’s request to disclose what CUB/CCSAO consider privileged reports and 
communications is intended as harassment in an effort “to cause a disadvantage by 
requiring the disclosure of CUB/CCSAO trial strategy.”   

 
 CUB and CCSAO jointly retained Jerome Mierzwa as an expert to provide 
analysis of the technical and financial issues in relation to this case matter.  
CUB/CCSAO relied on Mr. Mierzwa’s analyses in making legal strategic decisions.  
According to Petitioners, CUB/CCSAO provided all documents in response to Nicor’s 
data requests with the exception of the withheld privileged documents.  The withheld 
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privileged documents include email communications between Mr. Mierzwa and CUB 
attorneys, and four reports written by Mr. Mierzwa that contain analysis of facts and 
issues in dispute. 
 
 Petitioners urge the Commission to be guided by Illinois S. Ct. R. 201(b)(2) that 
provides in part: “privileged communications between a party or his legal agent and the 
attorney for the party, are privileged against disclosure through any discovery 
procedure.”  Petitioners claim that Mr. Mierzwa was acting as CUB/CCSAO’s legal 
agent in the disputed materials, and that the materials contained legal theories, mental 
impressions and litigation plans of CUB/CCSAO’s attorneys. 
 
 Moreover, Petitioners state that the information Mr. Mierzwa used for his 
testimony came directly from Nicor, and was not limited by CUB/CCSAO.  Thus, Nicor’s 
claim that the withheld documents are necessary to provide Nicor with the opportunity to 
test Mr. Mierzwa’s expert opinion and prevent a determination on the merits is not 
warranted.  Petitioners allege that there is no basis for arguing Mr. Mierzwa was unduly 
influenced by CUB/CCSAO in preparation of his testimony by any limitation to access of 
information. 
 
 Petitioners allege that although Mr. Mierzwa is a testifying expert witness, courts 
will refrain from requiring disclosure of information containing mental impressions, 
conclusions, opinions, and legal theories of attorneys.  Petitioners cite federal case law 
stating that privileged materials are only discoverable if the expert relies upon it in 
forming an opinion. 
 
Nicor’s Response 
 
 Nicor claims the discovery documents are material and relevant, and they are not 
subject to the protections of privileged attorney work product or attorney-client 
communications.   
 

Nicor rejects Petitioners claims on multiple grounds.  First, Nicor notes that Mr. 
Mierzwa is neither an attorney nor a client, and thus the documents cannot be 
privileged.  Second, the documents in question are relevant to the disputed issues.  
Nicor argues the documents are essential to the fundamental fairness of the proceeding 
because discovery procedures require disclosure of information an expert witness relies 
upon in preparation for testimony.  Finally, Nicor notes that the Commission’s policy on 
discovery expressly recognizes that expert witnesses must be subject to cross 
examination to test whether the opinions offered are reliable based upon all the 
available facts. 

 
ALJs' Analysis and Recommendation 
 
 Petitioners were incorrect in classifying the disputed materials as privileged 
attorney work product and attorney-client communications.  Petitioners cannot use Mr. 
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Mierzwa as a testifying expert witness and maintain the privileged status of these 
documents afforded to non-testifying experts or consultants. 
 

CUB/CCSAO explain the capacity in which Mr. Mierzwa was retained as follows: 
to assist CUB/CCSAO in the understanding of the issues in these dockets, to assist in 
preparation of discovery, to assist in preparation of briefs and to prepare written, pre-
filed testimony and to appear at hearing as a witness. (Petition at 3). 

 
 The courts recognize that experts will be retained by counsel for various 
functions, such as providing legal recommendations and also to act as expert 
witnesses.  In this proceeding, Mr. Mierzwa has apparently been retained to act as both.  
The problem with this approach is that once an expert is named as a witness any claim 
of privilege is lost.   (Karn v. Ingersoll-Rand Co., 168 F.R.D. 633 (N.D. Ind. 1996) 
(previously relied on by CUB /CCSAO to obtain testifying witness materials from Nicor).  
The courts have observed that "it would be foolish for the retaining party to use a 
testifying expert [to advise on strategy], as the communications would be an open book 
available for the opponent to review."  Commonwealth Ins. Co v. Stone Container Corp., 
178 F. Supp. 2d 938, 945 (N.D. Ill. 2001). 
 
 Fundamental due process rights and fairness dictate that Mr. Mierzwa’s reports 
and communications must be turned over to Nicor.  In order to adequately cross 
examine Mr. Mierzwa on the basis of his opinions and also if he was subject to any 
undue pressure in forming those opinions, Nicor must have access to the papers of 
CUB/CCSAO’s expert witness.   
 
 CUB/CCSAO further claim that if the ALJs’ ruling is allowed to stand, it will 
overturn long-standing practice here at the Commission.  The ALJs are not aware of this 
practice.  Moreover, because it runs contrary to principles of due process, it is 
inappropriate.  
 
 Accordingly, we recommend that the Commission deny the Petition for 
Interlocutory Review.  Moreover, the stay of the ALJs' ruling that was granted pending 
the Commission's decision should be lifted and CUB/CCSAO should be directed to 
produce the e-mails and reports to Nicor. 
 
 
LH/GD:jt 
 
 


