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M E M O R A N D U M___________________________________________________ 
 
TO: The Commission 
 
FROM: Leslie Haynes and Glennon Dolan, Administrative Law 

Judges 
 
DATE: June 2, 2003 
 
SUBJECT: Illinois Commerce Commission  
  On Its Own Motion  
   -vs- 
 Northern Illinois Gas Company 
 
 Reconciliation of revenues collected under gas adjustment 

charges with actual costs prudently incurred. 
 
 Illinois Commerce Commission  
  On Its Own Motion  
   -vs- 
 Northern Illinois Gas Company d/b/a NICOR Gas Company 
 
 Proceeding to review Rider 4, Gas cost, pursuant to Section 

9-244(c) of the Public Utilities Act. 
 
 Illinois Commerce Commission  
  On Its Own Motion  
   -vs-  
 Northern Illinois Gas Company d/b/a Nicor Gas Company 
 
 Reconciliation of revenues collected under gas adjustment 

charges with actual costs prudently incurred. 
 
RECOMMENDATION: Deny CUB's Petition for Interlocutory Review. 
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On March 14, 2003, Citizens Utility Board and Cook County State's Attorney's 
Office (hereinafter "CUB/CCSAO") filed a Motion for Sanctions.  The Motion for 
Sanctions requested $27 million in sanctions against Northern Illinois Gas Company 
("Nicor") for alleged discovery violations.  The Administrative Law Judges ("ALJs") 
issued a Ruling on May 1, 2003, denying the Motion for Sanctions.  In denying the 
Motion, the ALJs stated that the Commission did not have the authority to impose the 
sanctions.  The ALJs, however, did not rule on the merits of the Motion. 
 

On May 22, 2003, CUB/CCSAO filed a Petition for Interlocutory Review 
("Petition") of the ALJs' Ruling that denied CUB/CCSAO's Motion for Sanctions.  On 
May 29, 2003, Nicor filed its Response to the Petition ("Response").   

 
CUB's Petition 
 

CUB/CCSAO argue that the Commission has the Authority to sanction discovery 
abuses pursuant to Section 10-101 of the Public Utilities Act (“PUA”) and Section 
200.340 of the Commissions Rules of Practice (“Commission Rules”).  They state that 
Section 10-101 of the PUA makes the Illinois Administrative Procedure Act (“IAPA”) 
apply to Commission proceedings stating “[i]n the conduct of any investigation, inquiry 
or hearing the provisions of the Illinois Administrative Procedure Act, including but not 
limited to Section 10-25 and 10-35 of that Act, shall be applicable and the Commission’s 
rules consistent herewith.” Section 10-40 of the IAPA states,“ the rule of evidence and 
privilege as applied in civil cases in the circuit courts of this state shall be followed.” 5 
ILCS 100/10-40(a). 
 

CUB/CCSAO argue that Commission rules and the Supreme Court rules require 
full disclosure of all relevant materials.  They feel that Supreme Court rule 219(c) should 
apply to Commission proceedings giving the authority to impose sanctions for discovery 
violations. Their argument goes on to state that without the authority to penalize the 
utility, the full disclosure requirement, is meaningless.  The Commission has also been 
given this authority from significant case law to carry the legislative mandates, the 
parties claim. 
 

CUB/CCSAO feel that when the applicable sections of the Act, the entire statute 
as a whole, and light of the facts of this proceeding, the Commission can apply the 
Supreme Court Rules and impose sanctions against Nicor . 
 
Nicor's Response 
 
 In its Response, Nicor argues that the Petition should be denied.  Nicor limits its 
argument to the jurisdictional question of whether the Commission has the authority to 
impose discovery sanctions. 
 
 First, Nicor points out that the Commission is a creature of statute and, as such, 
it may only exercise power expressly delegated to it by the General Assembly.  Nicor 
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claims that CUB/CCSAO failed to cite to any express authority for the Commission to 
impose discovery sanctions because there is none. 
 
 Nicor states that CUB/CCSAO rely on Section 10-101 of the PUA to argue that 
the IAPA applies to this proceeding and, therefore, Supreme Court Rule 219(c) applies.  
Nicor, in response, notes that the IAPA says that the rules of evidence and privilege as 
applied in civil cases shall be followed.   According to Nicor, Supreme Court Rule 219(c) 
is not a rule of evidence and privilege, but rather a rule of discovery.  Moreover, Nicor 
maintains that CUB/CCSAO's reliance on the Commission's Rules of Practice is also 
incorrect.  Nicor asserts that because there is no grant of authority in the statute, the 
Commission's Rules of Practice cannot create that authority. 
 
 Nicor also points the Commission to Section 200.335 of the Rules of Practice 
which specifically provides for discovery sanctions in actions brought under the Illinois 
Commercial Transportation Law.  There is no similar provision, however, for actions 
brought under the Public Utilities act.  Nicor also contends that the case law cited by 
CUB/CCSAO provides no basis for the imposition of discovery penalties. 
 
 Finally, Nicor asserts that where the Commission is given the power to impose 
punitive penalties, it is a limited power and does not reach the $27 million requested by 
CUB/CCSAO. 
 
ALJs’ Analysis and Recommendation 
 
 The Commission is a creature of statute.  Where the legislature wished to grant 
the Commission the power to impose penalties, it has expressly done so.  For instance, 
discovery penalties are available for actions brought under the Illinois Commercial 
Transportation Law and penalties are available for violations of a Commission Order 
under Sections 13-515 and 13-516.  Without an express grant of power to impose 
penalties for discovery violations, the Commission cannot impose the penalties 
requested by CUB/CCSAO. 
 
 Our Ruling on CUB/CCSAO's Motion for Sanctions only addressed the 
jurisdictional question of whether the Commission has the authority to impose discovery 
sanctions.  If the Commission grants the Petition for Interlocutory Review and finds that 
it has the authority, we will then issue a new ruling addressing the merits of 
CUB/CCSAO's Motion for Sanctions. 
 

Without express authority under the PUA, we feel that the Illinois Supreme Court 
Rules do not apply to Commission proceedings.  Accordingly, the ALJs recommend that 
CUB/CCSAO's Petition for Interlocutory Review be denied.   
 
 
LH/GD:fs 


