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I. Introduction  1 

Q. Please state your name, business address, and current position. 2 

A. My name is Russell A. Feingold and my business address is 77 South Bedford Street, 3 

Suite 400, Burlington, Massachusetts  01803.  I am employed by Navigant Consulting, 4 

Inc. (“NCI”) as a Managing Director and lead the Regulatory & Fuel Resources Group 5 

within NCI’s Energy Practice.  I have been employed by NCI since January 1997. 6 

Q. Have you previously submitted direct and rebuttal testimony with the Illinois 7 

Commerce Commission (“ICC” or the “Commission”) in this proceeding? 8 

A. Yes.  I previously submitted direct and rebuttal testimony in this proceeding on behalf 9 

of Nicor Gas Company (“Nicor Gas” or the “Company”) concerning the Gas Cost 10 

Performance Program (“GCPP” or “Program”) approved, as modified, by the 11 

Commission and its review within the context of this proceeding. 12 

II. Purpose of Testimony 13 

Q.  What is the purpose of your surrebuttal testimony in this proceeding? 14 

A. The purpose of my surrebuttal testimony is to respond to the rebuttal testimony on 15 

reopening of the ICC Staff (“Staff”), the People of the State of Illinois (“AG”), and the 16 

Citizens Utility Board and the Cook County State’s Attorney’s Office (together, 17 

“GCI”).  I will specifically respond to the rebuttal testimonies of Staff witnesses 18 

Richard Zuraski, Mark Maple, and Steven Knepler; AG witness David Effron; and GCI 19 

witness Jerome Mierzwa.  Throughout my surrebuttal testimony, I will be referring to 20 

the AG and GCI collectively as the “Intervenors.”  21 
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III. Regulatory and Conceptual Flaws in Staff’s and Intervenors’ Approach  22 

Q. Have Staff and Intervenors in their rebuttal testimonies corrected the regulatory 23 

and conceptual flaws you previously identified in their positions? 24 

A. No.  Based upon my review of their rebuttal testimonies, Staff’s and Intervenors’ 25 

positions suffer from the same fundamental regulatory and conceptual flaws that I 26 

identified in my prior testimony.  Through their proposed adjustments and underlying 27 

positions, Staff and Intervenors have ignored completely, or wholly misinterpreted, the 28 

regulatory policy and associated rulings of the Commission that gave rise to the 29 

structure of the GCPP and guided its implementation.  Specifically, they have made it 30 

clear that they believe the Company’s performance under the GCPP should be 31 

evaluated, not based upon the verified results derived against the approved GCPP 32 

Benchmark, but rather by a speculative and backward- looking review of the specific 33 

actions the Company took, or should have taken, in conjunction with the approval and 34 

implementation of the GCPP.  On rebuttal, Staff’s and Intervenors’ witnesses have 35 

admitted that their proposed adjustments are based upon retroactive ratemaking, a full-36 

blown prudence review of the Company’s actions in operating the GCPP, and the use of 37 

hindsight to adjust the Company’s GCPP results.  Staff’s and Intervenors’ rebuttal 38 

testimony, together with serious new errors contained in certain of their revised 39 

adjustments, reinforce my initial conclusion that they have relied upon an unprincipled, 40 

selective approach to attack the operation of the GCPP and to punish the Company. 41 

Q. In light of these flaws, please describe the choice presented to the Commission by 42 

Staff’s and Intervenors’ proposed approach for reaching a determination in this 43 

proceeding. 44 
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A. In my view, the extreme position offered by Staff and Intervenors and the hindsight 45 

nature of their entire approach would require the Commission to move far beyond the 46 

framework of prior decisions, regulatory policy and rate regulation, and the applicable 47 

laws of the State of Illinois that regularly guide its deliberations and decisions in 48 

resolving utility regulatory matters. 49 

 To accept the approach offered by these parties, the Commission would have to:  (1) set 50 

aside the long-standing prohibition in Illinois against retroactive ratemaking; (2) reverse 51 

its various GCPP-related decisions that clearly stated a prudence review was not an 52 

appropriate process within the context of a performance-based ratemaking (“PBR”) 53 

program; (3) reverse its decision in approving the GCPP explicitly rejecting a 54 

requirement for the Company to specify its reliance on any particula r gas procurement 55 

strategy; (4) invent a new requirement in Section 9-244 of the Illinois Public Utilities 56 

Act for the disclosure of a utility’s gas resource strategies as a precondition to PBR 57 

approval; and (5) impose monetary penalties on the Company. 58 

 I note, in particular, that the Company has offered its audited restated financial results, 59 

which constitute the verified GCPP results, in support of the findings that the Company 60 

is asking the Commission to make in this proceeding.  Staff and Intervenors have not 61 

disputed the Company’s restated accounting.  Instead, in connection with many of their 62 

proposed adjustments, these parties’ witnesses are claiming that the Company 63 

intentionally misled the Commission in its review and approval of the GCPP and during 64 

the program’s operation and, based on this claim, asking the Commission to impose 65 

severe monetary penalties against the Company.  I have reviewed the same materials 66 

relied upon by these witnesses and cannot agree that Staff and Intervenors have offered 67 
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the Commission any reasonable basis upon which to reach findings supported by such 68 

claims.  I have seen no reliable evidence of any intent by the Company to mislead the 69 

Commission in any respect, and I believe these witnesses have arrived at their claims 70 

based upon after-the-fact conjecture and speculation.  Staff witness Zuraski concedes as 71 

much in both his direct and rebuttal testimonies with respect to his largest proposed 72 

adjustment.1 73 

 In sum, the choice offered by Staff and Intervenors is not one supported by the 74 

framework of utility regulation, the regulatory and conceptual underpinnings of the 75 

GCPP, or the facts in this proceeding, nor one that the Commission can, or should, 76 

seriously consider to resolve the issues presented. 77 

Q. Have the rebuttal presentations of Staff and Intervenors caused you to change 78 

your conclusions concerning their proposed adjustments to the Company’s GCPP 79 

results? 80 

A. No. 81 

Q. From your review of the pertinent facts presented in this proceeding, have you 82 

reached an opinion on the nature of the Company’s actions during the GCPP 83 

approval process and the GCPP period? 84 

A. Yes.  In my opinion, based on the facts I have reviewed, the Company’s actions during 85 

the GCPP approval process and the GCPP period were consistent with applicable 86 

principles for the development and operation of a PBR program.  While the Company 87 

                                                 
1  Direct Testimony on Reopening of Richard J. Zuraski, at 19, lines 362 – 364 (November 21, 2003) and Rebuttal 

Testimony on Reopening of Richard J. Zuraski, at 36, lines 729 – 730 and at 38, lines 774 – 777 (February 27, 
2004). 
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has identified and corrected certain mistakes that were made during the operation of the 88 

GCPP, I have found no facts that indicate that the Company in any way ever sought to 89 

mislead the Commission in conjunction with the review and approval of the GCPP or 90 

during the implementation period.  Rather, the Company acted consistently with the 91 

Commission’s Order that encouraged the Company to “aggressively pursue cost 92 

minimization through innovative, non-traditional means” 2 and the structure of the 93 

GCPP Benchmark, itself, particularly given the context of the unprecedented gas market 94 

conditions experienced by the Company during the GCPP period. 95 

Q. Since the approach offered by Staff and Intervenors to the Commission is 96 

unworkable, what should the Commission consider in this proceeding?  97 

A. As I stated in my rebuttal testimony, the Commission should rely upon the established 98 

legal and regulatory framework to determine whether the Company complied with the 99 

Commission’s Order approving the GCPP and whether the final results of the GCPP 100 

have been properly accounted for and computed accurately.  In addition, I believe the 101 

Commission should recognize that the Company derived significant benefits for its 102 

customers under the approved GCPP. 103 

                                                 
2 See Northern Illinois Gas Co., Docket No. 99-0127, Order, at 2 (Ill. Comm. Comm’n November 23, 1999). 



 

Consol. Docket Nos. 01-0705, 02-0067 and 02-0725 6 Nicor Ex. 11.0 

IV. Response to AG Witness Effron 104 

Q. AG witness Effron takes issue with your view of his proposed adjustments “as an 105 

attempt to recalculate the approved GCPP Benchmark.”3  How do you respond to 106 

his assertion?  107 

A. Despite his comments to the contrary, AG witness Effron’s major conclusions rest 108 

entirely on his efforts to recalculate the approved GCPP Benchmark.  For example, 109 

Mr. Effron proposes to increase the Company’s level of storage withdrawals in 2001 to 110 

obtain a proposed reduction of $16.7 million of the amount due to the Company from 111 

customers under the GCPP.  To obtain this result, he proposes that the Storage Credit 112 

Adjustment (“SCA”) should be increased by $178,151,000 (64,775,000 MMBtu * 113 

$2.7503 per MMBtu) and the benchmark decreased accordingly.4  His proposed 114 

approach and related adjustment to the Company’s GCPP results plainly are based upon 115 

his efforts “to recalculate the approved GCPP Benchmark” to reflect his alternate views 116 

on the Company’s storage withdrawal levels. 117 

Q. AG witness Effron speculates that, “If the inventory at the end of 2000 had not been 118 

29 MMBtu’s (sic) below the level two years before, then Nicor Gas could have relied 119 

more on withdrawals from inventory to meet the anticipated January 2001 demand 120 

and would not have had to contract for the additional purchases in that month.”5  Is 121 

his speculation supported by the facts? 122 

                                                 
3 Rebuttal Testimony of David J. Effron, at 1 (February 27, 2004). 
4 Direct Testimony of David J. Effron, at 31 (November 21, 2003). 
5 Rebuttal Testimony of David J. Effron, at 4 (February 27, 2004). 
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A. No.  This is a prime example of how AG witness Effron ignores factual information to 123 

invent a story that would support his claims.  Despite Company witness Lenart’s 124 

detailed rebuttal testimony, based on his specific operating experience at Nicor Gas, of 125 

the operational and physical reasons for the Company’s storage operations in the winter 126 

of 2000-2001, AG witness Effron asks the Commission to believe a spurious 127 

comparison of storage operations during 2000-2001 to an unrelated time period in 1998.  128 

This highly speculative position is then used to support his claim that the Company’s 129 

gas customers are entitled to a refund of between $4.0 and $16.5 million, depending 130 

upon the particular assumptions he uses. 131 

Q. AG witness Effron contends that the hypothetical examples he presented on 132 

Schedules DJE-3 and DJE-4 accompanying his direct testimony “were offered only 133 

as background,” and that he did not use these examples to support any of his 134 

claims, or to reach any of his conclusions. 6  Do you agree with this contention? 135 

A. No.  In fact, his direct testimony demonstrates quite the opposite.  Specifically, pages 136 

16-19 of his direct testimony describe how Schedule DJE-3 supports the claims he 137 

makes related to the SCA in 2000, and pages 20-22 describe how Schedule DJE-4 138 

supports the claims he makes related to the SCA in 2001.  He further describes through 139 

the use of his hypothetical examples how the pattern of storage injections and 140 

withdrawals could be altered so that the inverted SCA in 2000 could affect the 141 

benchmark in relation to the actual cost of gas. 142 

                                                 
6  Rebuttal Testimony of David J. Effron, at 4-5 (February 27, 2004). 
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Relying on page 3 of Schedule DJE-3, AG witness Effron concludes that with certain 143 

changes to the pattern of storage injections and withdrawals in 2000, “the observed 144 

performance against the benchmark has been improved by $6.9 million, although there 145 

has been no benefit to customers.”  From this, he infers that the Company could 146 

improve its performance against the benchmark in 2000 by increasing its storage 147 

withdrawals without a real benefit to customers. 148 

Relying on page 3 of Schedule DJE-4, AG witness Effron concludes that with certain 149 

changes to the pattern of storage injections and withdrawals in 2001, “the observed 150 

performance against the benchmark has been improved by $22.0 million, although there 151 

has been no benefit to customers.”  From this, he infers that the Company could 152 

improve its performance against the benchmark in 2001 by decreasing its storage 153 

withdrawals without a real benefit to customers. 154 

 Mr. Effron has stated that a purpose of his testimony is “to describe how Nicor shaped 155 

its injections to and withdrawals from its stored gas inventory to influence the 156 

benchmark against which the actual cost of gas was measured in 2001 and to quantify 157 

the effect of those actions on the benchmark and on the actual cost of gas delivered.”7 158 

Although my rebuttal testimony demonstrated the flaws in his hypothetical examples, 159 

and showed how his allegations of wrongdoing on the part of the Company in its 160 

operation of storage were unsupported, there is no denying that the hypothetical 161 

examples that AG witness Effron presented did in fact provide the foundation upon 162 

                                                 
7 Direct Testimony of David J. Effron, at 3 (November 21, 2003). 
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which he made his subsequent claims of manipulation, and reached his conclusions 163 

concerning changes in the Company’s GCPP results. 164 

Q. AG witness Effron contends that during February through December 2001 the 165 

Company attempted to “match or beat the storage component of the Benchmark” 166 

by reducing its storage withdrawals from historical levels.8   He then criticizes the 167 

Company for its operational actions and contends that the Company’s customers 168 

were harmed by these actions.  How do you respond to this criticism? 169 

A. First, it must be recognized that under a gas cost PBR program, there is nothing 170 

improper in the utility attempting to manage its gas resource portfolio to the approved 171 

PBR benchmark.  This is a fundamental tenet of all PBR programs.  A PBR benchmark 172 

is designed to provide incentives and disincentives to the utility so that its actions will 173 

result in performance that conforms to the design of the benchmark and balances the 174 

interests of both the utility and its customers.  I believe the Commission approved the 175 

GCPP Benchmark with the express expectation that such balanced interests would be 176 

preserved through its operation. 177 

 Moreover, as documented by Company witness Lenart in his rebuttal testimony, “Nicor 178 

was motivated to carefully manage the monthly withdrawal and injection activity 179 

relative to the SCA monthly volume shaping” to avoid severe price risk.9  The price risk 180 

referenced by Mr. Lenart results from the variation in prevailing gas market prices 181 

compared to the Company’s cost of storage inventory, and the combined difference 182 

                                                 
8 Rebuttal Testimony of David J. Effron, at 18-19 (February 27, 2004).  
9 Rebuttal Testimony on Reopening of Theodore J. Lenart, at 18 (January 16, 2004). 
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compared to the withdrawal/injection price differential assumed in the SCR component 183 

of the GCPP Benchmark.  This type of risk was very real to the Company, and a market 184 

condition that could not go unaddressed. 185 

 AG witness Effron’s contention amounts to nothing more than a presumption on his 186 

part that the Company was obligated to take a financial hit from the GCPP every time it 187 

was faced with a decision in which the outcome could be an increase in the expected 188 

cost of gas or possible underperformance against the benchmark.  I fundamentally 189 

disagree with AG witness Effron’s attempted portrayal of the Company’s gas resource 190 

portfolio decisions being either black or white.  These types of operationally grounded 191 

decisions involve assessing complex tradeoffs over time between the two ends of the 192 

spectrum he presents and always involve the absolute requirement for maintaining 193 

reliable gas service.  Furthermore, AG witness Effron’s hindsight expectations about the 194 

Company’s operational decisions offer an inaccurate portrayal of the way the GCPP 195 

Benchmark was specified and the performance incentives that it provided to the 196 

Company were defined. 197 

V. Response to GCI Witness Mierzwa 198 

Q. GCI witness Mierzwa claims that it is Nicor Gas that has made retroactive 199 

adjustments to its performance under the GCPP due to its “inappropriate 200 

activities.”10  Do you agree with his characterization of the Company’s proposed 201 

adjustments? 202 

                                                 
10 Rebuttal Testimony on Reopening of Jerome D. Mierzwa, at 2 (February 27, 2004). 
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A. No.  The Company has not proposed to make any such adjustments to the GCPP 203 

Benchmark or to its GCPP results.  Instead, the Company has restated its GCPP results 204 

to recognize changes in accounting treatment or computational errors that were 205 

identified in the Lassar Report and is requesting Commission authority to flow these 206 

adjustments through its gas cost reconciliation tariff.  This approach is a far cry from the 207 

types of adjustments proposed by Staff and Intervenors, which I described in my 208 

rebuttal testimony, that attempt to: (1) modify the approved percentage sharing of 209 

savings between the Company and its customers under the GCPP, on a retrospective 210 

basis; (2) restructure or recompute the approved GCPP Benchmark formula on a 211 

retrospective basis; and (3) modify the level of savings from the GCPP based on 212 

“second-guessing” the Company’s operational decisions either by recalculating its cost 213 

of flowing gas supplies or making other “after-the-fact” adjustments to its cost of gas 214 

during the GCPP period. 215 

Q. GCI witness Mierzwa contends that the Commission’s Second Interim Order 216 

authorizes the use of retroactive ratemaking in this proceeding.11  Do you agree 217 

with his conclusion? 218 

A. No.  While I am not a lawyer, and neither is GCI witness Mierzwa, I have read the 219 

Second Interim Order and find no such language in it.  Based on my experience, I find it 220 

extremely hard to believe that this Commission would issue an Order pre-authorizing 221 

the use of retroactive ratemaking in a utility proceeding. 222 

                                                 
11 Rebuttal Testimony on Reopening of Jerome D. Mierzwa, at 2 (February 27, 2004). 
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Q. GCI witness Mierzwa contends that just and reasonable rates were not established 223 

in the proceeding approving the GCPP.12  How do you respond to his contention? 224 

A. GCI witness Mierzwa’s claims that, “just and reasonable rates were not established in 225 

Docket No. 99-0127 because Nicor misled the Commission and failed to disclose 226 

critical information.”  My review, however, shows that the specification of the GCPP 227 

Benchmark and its annual computation within Rider 4, which constituted the “approved 228 

rate” for the GCPP, were supported fully by the information submitted by the Company 229 

and properly determined by the Commission in Docket No. 99-0127.  He has not 230 

challenged my prior testimony on this point.  GCI witness Mierzwa’s contention has no 231 

support and should be rejected. 232 

Q. Is GCI witness Mierzwa correct in his assertion that “the relationship between 233 

Nicor’s gas costs and those of other Illinois utilities is not a proper consideration in 234 

this proceeding”?13 235 

A. No.  In my opinion, a review of the gas cost rates of other Illinois utilities serves as a 236 

highly practical indicator of the Company’s effective and responsible management of its 237 

gas resource portfolio.  During the three-year GCPP period, the Company was the 238 

lowest-cost provider based on the total cost of gas charged to the utility’s sales service 239 

customers. 240 

Q. GCI witness Mierzwa contends that you misinterpret the Commission’s Order in 241 

Docket No. 99-0127 in which the Commission rejected GCI’s request for the 242 

                                                 
12 Rebuttal Testimony on Reopening of Jerome D. Mierzwa, at 5 (February 27, 2004). 
13 Rebuttal Testimony on Reopening of Jerome D. Mierzwa, at 5-6 (February 27, 2004). 
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Company to articulate its gas resource strategies as a precondition for approval of 243 

the GCPP. 14  How do you respond to his contention? 244 

A. I believe I properly interpreted the Commission’s Order in Docket No. 99-0127 based 245 

upon a plain reading of the Order and my regulatory experience.  The Commission 246 

stated that, “Section 9-244 does not require that mechanisms which may generate 247 

customer savings be specifically articulated.”15  In my rebuttal testimony, I also provide 248 

context for the Commission’s decision on this issue through a discussion of the pitfalls 249 

of specifying potential future strategies under a PBR approach, my regulatory 250 

experience with similar issues, and my belief that Staff and Intervenors are attempting 251 

to hold the Company to an even higher standard of disclosure compared to what I have 252 

seen used even under traditional PGA regulation.  GCI witness Mierzwa has remained 253 

silent on these points. 254 

Q. GCI witness Mierzwa states, “I believe that if Nicor had strategies it intended to 255 

pursue, the Commission would have been interested in hearing them.”16  Do you 256 

have comments on his statement? 257 

A. Yes.  This assertion appears to be directly contrary to the Commission’s determination 258 

on the question in its Order in Docket No. 99-0127. 259 

                                                 
14 Rebuttal Testimony on Reopening of Jerome D. Mierzwa, at 7 (February 27, 2004). 
15 See Northern Illinois Gas Co., Docket No. 99-0127, Order, at 39 (Ill. Comm. Comm’n November 23, 1999). 
16 Rebuttal Testimony on Reopening of Jerome D. Mierzwa, at 7 (February 27, 2004). 
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Q. Does GCI witness Mierzwa refute your showing that he manipulated the 2002 260 

LIFO withdrawals and LIFO costs in order to maximize his proposed LIFO 261 

benefit adjustment?17 262 

A. No.  His new explanation of his adjustment is misleading and does nothing to change 263 

my conclusion that he manipulated the Company’s reported storage volumes and related 264 

costs to inflate his proposed adjustment.  Unfortunately, the explanation he has provided 265 

in his rebuttal testimony and his response to NG-CUB/CCSAO 4.03 only serves to 266 

further confuse the situation, and to obscure the facts of the Company’s storage 267 

operation and the actual liquidation of its low-cost LIFO layers in 2002.  For 268 

background purposes, it would be helpful to review Attachment RAF-3 to my direct 269 

testimony (Nicor Gas Ex. 3.0) where I present the Company’s LIFO layers that were in 270 

existence at the start of the GCPP and at the end of 2002.  In addition, I have prepared 271 

Attachment RAF-SR1 to show the error in GCI witness Mierzwa’s revised computation 272 

supporting his proposed adjustment. 273 

During 2000, the Company experienced a net decrease in storage inventory of 274 

10,087,903 MMBtu. 18  As Attachment RAF-3 shows, there were four LIFO gas layers 275 

that were liquidated by the Company in 2002.  These layers were established in 2001, 276 

1973, 1971, and 1970.  Each of these inventory layers had a different unit cost, with the 277 

unit cost of the 2001 layer well in excess of the unit costs of the other three layers.  GCI 278 

witness Mierzwa’s computational method simply eliminates the highest cost layer, the 279 

                                                 
17 Rebuttal Testimony on Reopening of Jerome D. Mierzwa, at 13 (February 27, 2004). 
18 It should be noted that GCI witness Mierzwa’s assumption of 9,991,370 MMBtu for the Company’s net 

decrease in storage inventory in 2002 is incorrect. 
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2001 layer, and ignores it when he computes the average unit cost of gas withdrawn 280 

from storage by the Company in 2002.  As Attachment RAF-SR1 shows, this enabled 281 

him to derive a much lower average unit cost of $0.3681 per MMBtu for the three 282 

liquidated LIFO layers compared to the average unit cost of $1.3243 per MMBtu based 283 

on what the unit cost should be using the four liquidated LIFO layers.  His biased unit 284 

cost is so low that it is less than one-third of the actual unit cost for all the LIFO layers 285 

the Company liquidated in 2002. 286 

 As I discussed in my rebuttal testimony, GCI witness Mierzwa’s computational error 287 

has the effect of increasing his claimed LIFO benefits by approximately $3.3 million. 288 

Q. GCI witness Mierzwa responds to your criticism that his adjustment to recognize 289 

the impact of additional storage withdrawals in 2001 is incomplete.19  Do you have 290 

any comments on the change he has made to his proposed adjustment in response 291 

to your criticism? 292 

A. Yes.  In attempting to correct the incomplete nature of his analysis, he has taken a bad 293 

situation and made it much worse in the process.  GCI witness Mierzwa now claims that 294 

his adjustment properly recognizes the decrease in the Company’s cost of gas, however, 295 

his revisions do nothing at all to address the fundamental problem with his revised 296 

analysis and proposed adjustment.  While GCI witness Mierzwa spends over three 297 

pages in his rebuttal testimony attempting to explain the computational details of the 298 

change he has made to his analysis, his analysis still does not incorporate any cost of 299 

gas impact whatsoever.  Yet, through some rather creative manipulations of his 300 

                                                 
19 Rebuttal Testimony on Reopening of Jerome D. Mierzwa, at 14-17 (February 27, 2004). 
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numbers, he has been able to derive a “result” that effectively doubles the amount of his 301 

originally claimed adjustment.  As I will explain, his revised analysis is an elaborate 302 

exercise in circular logic that should be rejected.  303 

Q. Have you prepared an analysis that explains in detail the computational problems  304 

in GCI witness Mierzwa’s analysis? 305 

A. Yes.  I have prepared Attachment RAF-SR2 to respond to the analysis contained in GCI 306 

Exhibit 18.0 on Rehearing.  Page 1 of Attachment RAF-SR2 presents a summary of the 307 

results of GCI witness Mierzwa’s analysis, and page 2 of Attachment RAF-SR2 308 

presents a detailed decomposition of the specific computations in his analysis.  309 

Q. Please explain the data error contained in GCI witness Mierzwa’s Exhibit 8.0. 310 

A. GCI Exhibit 8.0 contains one data error that I have shown in the top section of page 1 of 311 

Attachment RAF-SR2.  Line 1 shows the adjustment originally proposed by GCI 312 

witness Mierzwa.  Line 2 shows what his proposed adjustment should have been if he 313 

had used the Company’s restated storage withdrawal volumes in 2001.  As shown in 314 

column (e), had GCI witness Mierzwa used the correct storage volumes, and multiplied 315 

that amount by the SCA in 2001, he would have computed a “Total Benchmark 316 

Adjustment” of $167.3 million, with a “Savings Adjustment” of $83.7 million.  It is not 317 

mere happenstance that the resulting Total Benchmark Adjustment is identical to the 318 

$167.3 million figure which GCI witness Mierzwa now characterizes as his “Cost of 319 

Gas Difference” on page 1 of GCI Exhibit 18.0.  320 
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Q. Can you explain how GCI witness Mierzwa alleged “Cost of Gas Difference” in 321 

GCI Exhibit 18.0 is the same as his “Total Benchmark Adjustment” in GCI 322 

Exhibit 8.0?  323 

A. Yes.  To explain this, it is necessary to review page 1 of GCI Exhibit 18.0 at the same 324 

time as page 2 of Attachment RAF-SR2.  For reference purposes, the “Deliveries” 325 

shown in column (b) of Attachment RAF-SR2 are the same as those shown in 326 

column (K) of GCI Exhibit 18.0; the “SCR Volumes Withdrawal” and “SCR Volumes 327 

Injection” shown in columns (c) and (d) of Attachment RAF-SR2 are the same as those 328 

shown in columns (I) and (J) in GCI Exhibit 18.0; and the “Adjusted Purchases” are 329 

shown in column (e) of both documents.20  To derive the dollar amounts in both 330 

documents, the monthly Market Index Price (“MIP”) is applied to each monthly volume 331 

amount. 332 

 With this as a backdrop, GCI witness Mierzwa computes the “Adjusted Purchases 333 

Costs” to be $1,166,014 (in 000s) in column (F) of GCI Exhibit 18.0, which he also 334 

characterizes as the “Actual Cost of Gas.”  I have provided the same computation in 335 

column (k) of Attachment RAF-SR2.  If we compute the difference between columns 336 

(g) and (k) in Attachment RAF-SR2, we derive an amount equal to $149,311,000.  This 337 

amount is exactly equal to the SCA amount that I computed on line 35, page 2, of 338 

Attachment RAF-SR2 and exactly equal to the total “Net Storage” amount in 339 

                                                 
20 It should be noted that the monthly injection and withdrawal volumes are not the Company’s actual monthly 

volumes.  Instead, they are determined by applying the SCR monthly percentages (columns g and h in GCI 
Exhibit 18.0) to the total injections and withdrawals in 2001.  This is a critical assumption made by GCI witness 
Mierzwa as it keeps the weighted average cost of storage constant no matter what storage volume level he 
assumes.  This enables GCI witness Mierzwa to derive a “Cost of Gas Difference” which is exactly equal to the 
SCA difference on each of the three pages of GCI Exhibit 18.0. 
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column (j).  This result means that the “Actual Cost of Gas” in GCI Exhibit 18.0 has 340 

been badly mischaracterized by GCI witness Mierzwa, because my computations show 341 

that it is nothing more than the difference between the “Delivery Amount” in column 342 

(g) and the SCA.  Effectively, all GCI witness Mierzwa did in GCI Exhibit 18.0 was to 343 

calculate the difference between the “Market Index Price Benchmark” in column (L) 344 

and the SCA, and then declare it as his “Actual Cost of Gas.”  In reality, though, this 345 

result is by definition simply the benchmark cost of gas, and not the actual cost of gas. 346 

 He goes on to reproduce these calculations at the bottom of GCI Exhibit 18.0 using a 347 

higher level of storage volumes to reflect his claim that the Company’s storage volumes 348 

should have been greatly increased in 2001.  He then declares that the difference 349 

between the two “Actual Cost of Gas” amounts represents the impact of including gas 350 

costs in his proposed adjustment.  He has simply calculated the difference between the 351 

two SCA amounts, however.  This can be seen on page 1, lines 4-6, of Attachment 352 

RAF-SR2.  If we review page 1 of GCI Exhibit 18.0, and compute the difference 353 

between the two SCA amounts ($149,311,000 and $316,648,000), we discover that his 354 

“Cost of Gas Difference” is nothing more than the difference between the two SCA 355 

amounts he calculated, or $167,337,000.  This result is not even remotely related to a 356 

cost of gas calculation.   Even with that result, he then failed to apply the 50% sharing 357 

percentage to his benchmark-based calculation (as he had done in his original proposed 358 

adjustment in GCI Exhibit 8.0) to recognize the effect on customers’ rates.   359 

Instead of performing his elaborate calculations in GCI Exhibit 18.0, GCI witness 360 

Mierzwa could have simply taken the difference in storage withdrawal volumes he 361 

claimed was appropriate and multiplied it by $2.7503 per MMBtu, which was the SCA 362 
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in 2001.  I suspect that would have posed a serious problem for GCI witness Mierzwa, 363 

however, because if he did that, he would have derived the same amounts he originally 364 

computed in GCI Exhibit 8.0.21 365 

Once again, GCI witness Mierzwa has adjusted only one side of the equation.  Yet, even 366 

when I pointed out his error in my rebuttal testimony, he chose not to correct it.  His 367 

apparent desperate effort to “correct” his mistakes without admitting them, while also 368 

looking for new ways to inflate his adjustment, reflects the unprincipled nature of his 369 

proposed adjustments.  370 

Q. Do you have any other problems with GCI Exhibit 18.0? 371 

A. Yes.  It appears that GCI witness Mierzwa has further increased his proposed 372 

adjustment by using the incorrect level of storage withdrawals on page 3 of GCI 373 

Exhibit 18.0.  At page 16 of his rebuttal testimony, he states that he is proposing 374 

adjustments to the Company’s 2001 storage withdrawals to include in-field transfers 375 

and additional DSS storage volumes.  These adjustments total 19,324 MDth.  He then 376 

adds these adjustments to the Company’s 2001 actual storage withdrawals of 54,289 377 

MDth to derive his adjusted storage withdrawal figure of 73,613 MDth.  When 378 

compared to his original storage withdrawal adjustment of 115,132 MDth, he states 379 

that, “the adjustment to the 2001 storage withdrawal quantity would be reduced.”  380 

However, on page 3 of GCI Exhibit 18.0, his proposed adjustment of $114.2 million 381 

was calculated as the “Cost of Gas Difference” between 73,613 MDth and 115,132 382 

MDth (both of his proposed storage volume adjustments).  It should have been 383 

                                                 
21 Other than for the difference due to the data error contained in GCI Exhibit 8.0 that I discussed previously. 
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calculated based on the difference between 54,289 MDth (the Company’s actual storage 384 

withdrawal level) and 73,613 MDth (GCI witness Mierzwa’s proposed storage 385 

withdrawal level, as revised). 386 

 I have presented the correct result for his “Cost of Gas Difference” calculation on page 387 

1, line 6, of Attachment RAF-SR2.  It totals $53.1 million—less than one-half of GCI 388 

witness Mierzwa’s claimed amount. 389 

Q. How should GCI witness Mierzwa have corrected his original proposed 390 

adjustment to reflect the deficiencies you pointed out in your rebuttal testimony?  391 

A. For discussion purposes only, if we assume that the change in the cost of gas could be 392 

computed using the approach relied upon by AG witness Effron, the analysis would 393 

result in a decrease in gas costs of $127.6 million. 22  This would in turn reduce the 394 

hypothetical shared savings under the GCPP Benchmark to a “comparatively” mere 395 

$6.6 million ($127.6 million less $134.2 million), with the customers’ share equating to 396 

$3.3 million.  I discuss this hypothetical approach at page 45 of my rebuttal testimony.   397 

By making a similar adjustment for gas costs based upon GCI witness Mierzwa’s 398 

revised storage withdrawal volume of 73,613 MDth, the result shows that his proposed 399 

adjustment of $114.2 million is overstated by approximately $100 million. 23  400 

Q. GCI witness Mierzwa asserts that withdrawals of the gas released by the Company 401 

to IMD should be included in the SCA calculation “to provide ratepayers with the 402 

                                                 
22 The result assumes GCI witness Mierzwa’s then recommended storage withdrawal volumes of 115,132 MDth. 
23 $114.2 million - [(Gas Cost Adjustment of $24.9 million - Benchmark Adjustment of $53.1 million) x 50%]. 
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benefit traditionally obtained from storage operations.”24  Is he correct in his 403 

assertion? 404 

A. No.  Before the implementation of the GCPP, the Company excluded from its reporting 405 

of gas storage activity for its firm gas customers any injections and withdrawals of 406 

released gas under third-party storage arrangements.  Therefore, “the benefit 407 

traditionally obtained from storage operations” already includes the recognition of the 408 

Company’s storage-related transactions such as the one with IMD. 409 

Q. Do you have any comments on GCI witness Mierzwa’s response to your comments 410 

concerning the impact of in-field transfers on the Commodity Adjustment? 411 

A. Yes.  GCI witness Mierzwa has simply missed, or ignored, the point I made in my 412 

rebuttal testimony.  Despite his claim that, “the Order in Docket No. 99-0127 was very 413 

specific as to how the Commodity Adjustment was to be determined,”25 the Order was 414 

not very specific on the many factors that were incorporated into the Commodity 415 

Adjustment.  Thus, even though the Commodity Adjustment is based on a specific 416 

formula, that specificity does not attach any higher level of certainty to the various 417 

factors that gave rise to the need for the adjustment.  There is no denying that within the 418 

context of the GCPP approval process, the establishment of the Commodity Adjustment 419 

represented a compromise among several positions.  As such, it cannot be characterized 420 

as an exact representation of the differences between index costs and actual gas costs. 421 

                                                 
24 Rebuttal Testimony on Reopening of Jerome D. Mierzwa, at 18 (February 27, 2004). 
25 Rebuttal Testimony on Reopening of Jerome D. Mierzwa, at 21 (February 27, 2004). 
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Q. GCI witness Mierzwa takes issue with your criticism of his proposed adjustment to 422 

impute carrying charges as if the Company had not liquidated its low-cost LIFO 423 

inventory.  How do you respond?  424 

A. I reject his argument as being punitive in nature, unprincipled, and in direct violation of 425 

a well-established ratemaking standard.  Based entirely on his unsupported notion of the 426 

Company not being “forthright”26 throughout the GCPP approval and review process, 427 

GCI witness Mierzwa determines that it is now appropriate to deny the Company 428 

recovery of a cost it incurs in providing gas service to its customers.  His unsupported 429 

opinion of the Company’s forthrightness during the GCPP process has no bearing 430 

whatsoever on the Commission’s continued recognition of the ratemaking standard 431 

permitting a utility the recovery of costs it reasonably incurs in satisfying the gas 432 

service requirements of its customers.  GCI witness Mierzwa’s claim that the Company 433 

“improperly benefited under the GCPP by retaining a portion of the savings generated 434 

by the liquidation of low-cost LIFO inventory”27 does not make this standard any less 435 

necessary and appropriate for the Commission to uphold.  436 

Q. Do you agree with GCI witness Mierzwa’s response to your criticism concerning 437 

his proposed elimination of the Company’s GCPP reward in 2002?28 438 

A. No.  GCI witness Mierzwa argues that if the GCPP had been extended only to 439 

September 2002, “none of Nicor’s low-cost LIFO inventory would have been liquidated 440 

in 2002.”  Apparently, in his mind, this point justifies his proposed adjustment to 441 

                                                 
26 Rebuttal Testimony on Reopening of Jerome D. Mierzwa, at 22 (February 27, 2004). 
27 Rebuttal Testimony on Reopening of Jerome D. Mierzwa, at 21 (February 27, 2004). 
28 Rebuttal Testimony on Reopening of Jerome D. Mierzwa, at 22 (February 27, 2004). 
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eliminate the Company’s entire reward for 2002.  However, taking quite a different 442 

position in his direct testimony in Docket No. 02-0067, Staff witness Zuraski 443 

recommended that, “the Commission continue to rely on the existing GCPP for calendar 444 

year 2002 and make recommended changes effective with the start of calendar year 445 

2003.”29  I agree with Staff witness Zuraski’s recommendation on the three-year term of 446 

the GCPP.  In my opinion, the value of extending the term of the GCPP through the end 447 

of 2002 was to enable the Company to fully implement its strategies to manage its gas 448 

resource portfolio.  The October through December period is an important one for 449 

managing a utility’s gas supply portfolio, and under LIFO accounting, it is the period 450 

within which cost determinations are made that greatly influence the value received by 451 

the utility and its customers from the activities already undertaken by the utility earlier 452 

in the year.  To end the GCPP period in the middle of the gas supply accounting cycle 453 

would effectively hamstring the Company in its efforts to manage its gas resource 454 

portfolio within the parameters of the GCPP.  In terms of the Company’s gas supply 455 

portfolio, Mr. Mierzwa’s proposed approach would eliminate roughly half of its storage 456 

withdrawal cycle. 457 

As I noted in my rebuttal testimony, Mr. Mierzwa’s recommendation to eliminate the 458 

Company’s reward in 2002 represents a classic desire on his part to “have it both ways.”  459 

While he proposes this adjustment to eliminate the Company’s GCPP reward in 2002, 460 

he then proposes five other adjustments that were obviously premised upon the GCPP 461 

operating in 2002.  Nothing in GCI witness Mierzwa’s rebuttal testimony causes me to 462 

                                                 
29 Direct Testimony on Reopening of Richard J. Zuraski, at 6, lines 137-139 (November 21, 2003). 
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alter my criticism, and rejection, of his proposed adjustment to the Company’s GCPP 463 

results. 464 

VI. Response to Staff Witness Zuraski 465 

Q. Staff witness Zuraski contends that because the Company purportedly “used 466 

deceit to establish a PBR benchmark or sharing rule, or in the subsequent 467 

calculation of the benchmark or accounting of costs” hindsight review is 468 

permissible in this proceeding.30  Do you agree with his contention? 469 

A. No.  I fully addressed the inappropriateness of using hindsight review concepts in my 470 

rebuttal testimony.  It is my understanding that other Company witnesses will respond 471 

to Mr. Zuraski's highly speculative conclusions concerning the Company’s intent during 472 

the GCPP approval and implementation process. 473 

Q. Do you agree with Staff Witness Zuraski’s assertion that while hindsight generally 474 

should not serve as the basis for Commission action the “type” of hindsight review 475 

put forward in support of his proposed adjustments is appropriate? 476 

A. No.  Staff witness Zuraski characterizes his proposed adjustments as resulting from, “a 477 

review of records and calculations to correct errors in a PBR benchmark or in the 478 

accounting of costs.”31  On that basis, he contends that his proposed adjustments do not 479 

rely upon the “type of hindsight review”32 he would condemn.  I strongly disagree with 480 

his conclusion.  First, true corrections to the GCPP Benchmark only should apply on a 481 

prospective basis.  To do otherwise would undo the original specification of the 482 
                                                 
30 Rebuttal Testimony on Reopening of Richard J. Zuraski, at 3 (February 27, 2004). 
31 Rebuttal Testimony on Reopening of Richard J. Zuraski, at 3 (February 27, 2004). 
32 Rebuttal Testimony on Reopening of Richard J. Zuraski, at 3 (February 27, 2004). 
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approved Benchmark, effectively changing retroactively, the basis upon which the 483 

Company’s results were derived.  Second, the types of adjustments proposed by Staff 484 

witness Zuraski cannot be characterized as “corrections” to the accounting of costs.  485 

Staff’s proposed adjustments go far beyond that threshold and rely heavily upon 486 

hindsight concepts that have no place in this proceeding.  These types of retrospective 487 

adjustments are quite different from the adjustments the Company made to its GCPP 488 

results in order to recognize the various accounting and computational errors identified 489 

in the Lassar Report. 490 

Q. Staff witness Zuraski reiterates his proposed adjustment associated with his claim 491 

that gas costs increased due to the Company’s December 1999 storage transaction 492 

with IMD and seeks to justify his use of hindsight to calculate the amount of his 493 

proposed adjustment.33   Do you agree with the rationale he provides for his 494 

proposed adjustment? 495 

A. No.  Staff witness Zuraski argues that a prudence review and the use of hindsight are 496 

appropriate in this instance because the IMD transaction occurred outside of the GCPP 497 

period.  Even if the Commission were to concur with his contention, the manner in 498 

which he applied hindsight is inappropriate, because it is based on speculation about the 499 

course of action the Company should have followed.  As part of its accounting 500 

restatement of the GCPP results, the Company reversed the DSS transaction with IMD, 501 

which treated the sale as though it did not take place.  The approach taken by Staff 502 

witness Zuraski, however, is quite different.  He assumes that the Company should 503 
                                                 
33 Rebuttal Testimony on Reopening of Richard J. Zuraski, at 5-6 (February 27, 2004). 
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have: (1) waited until the first quarter of 2000 to withdraw gas from storage; and (2) 504 

waited until the second quarter of 2000 to transfer its storage capacity to IMD.  These 505 

assumptions are based upon information that the Company did not have and could not 506 

have known about in 1999.  It is unknown whether these assumed actions would have 507 

been operationally feasible.  The correct application of hindsight is limited to 508 

information that the Company would have known and actions that it could have 509 

undertaken at the time that decisions were made. 510 

Q. What other deficiencies did you find in his computation to quantify his proposed 511 

adjustment? 512 

A. The IMD transaction was intended to extract additional value from third-party 513 

management of the Company’s DSS no-notice service and mitigate the associated price 514 

risk, on the first day of the GCPP period, associated with the 65/35 commodity 515 

weighting in the GCPP Benchmark.  The $1.35 million amount calculated by Staff 516 

witness Zuraski implicitly assumes that the Company’s storage transaction would have 517 

retained the same value to IMD in the second quarter of 2000 that it did in December 518 

1999, and that there would have been no additional gains or losses to the Company due 519 

to the exposure to the 65/35 risk that the IMD deal was attempting to mitigate.  This 520 

assumption is unsupported. 521 

Further, Staff witness Zuraski agrees that the actual elements of the IMD transaction 522 

have been reversed in the Company’s accounting restatement, with which he does not 523 

disagree.34  In short, there is nothing left to fix.  524 

                                                 
34 Direct Testimony on Reopening of Richard J. Zuraski, at 40 (November 21, 2003). 
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Q.  Staff witness Zuraski discusses his views on why he believes the gas volumes 525 

associated with the IMD transaction should be included in the SCA component of 526 

the GCPP Benchmark.  He states, “I am merely offering my opinion that the 527 

benchmark would be more accurate with these volumes than without these 528 

volumes.”35  Do you have concerns with his statement on this issue? 529 

A. Yes.  Contrary to Staff witness Zuraski’s view, the facts I have reviewed lead me to a 530 

very different conclusion.  First, there is no factual support for Mr. Zuraski’s 531 

assumption that the Company intended to “hide withdrawals from the view of the PBR 532 

simply by entering into third-party deals.”  Furthermore, as I stated in my rebuttal 533 

testimony, the Company excluded from its volumetric reporting of gas storage activity 534 

for its firm gas customers any injections and withdrawals of released gas under these 535 

third-party storage arrangements before approval of the GCPP in Docket No. 99-0127.  536 

I understand that Staff was well aware of this pre-GCPP practice and that the 537 

Company’s exclusion of these storage volumes was an acceptable method for treating 538 

these common types of gas industry arrangements.  In my opinion, there is no reason to 539 

change this practice retroactively now simply because the Company was operating 540 

under a GCPP. 541 

Q. Staff witness Zuraski continues to argue for the inclusion of in-field transfer 542 

volumes in the calculation of the SCA.  He has offered a response to one of your 543 

                                                 
35 Rebuttal Testimony on Reopening of Richard J. Zuraski, at 9-10 (February 27, 2004). 
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arguments concerning the calculation of the Commodity Adjustment.36  Has that 544 

affected your recommendation? 545 

A. No.  In fact, I am pleasantly surprised that Staff witness Zuraski agrees with me on my 546 

characterization of the Commodity Adjustment.  He has failed to address my other point 547 

on his proposed adjustment, however.  Based upon my review of the facts, the 548 

Company has not, as he assumes, “added things to raise the benchmark, so Nicor can 549 

show and share in higher ‘savings’.”  The Company appropriately included in the SCA 550 

calculation only storage withdrawals that provided storage service to its firm sales 551 

customers.  Staff witness Zuraski offers no response to this point.  He simply does not 552 

like the result, and he has advanced no reasons sufficient for me to change my 553 

recommendation.  554 

Q. Staff witness Zuraski responds to your argument supporting the rejection of his 555 

proposed exclusion of explicit or implicit carrying charges related to the 556 

Company’s cost of gas supplies.37  Have his comments caused you to change your 557 

recommendation? 558 

A. No.  Staff witness Zuraski’s rebuttal testimony has strengthened my support for 559 

rejecting his proposed adjustment.  With this adjustment, he is attempting to convert a 560 

base rate component into a PGA component in order to penalize the Company.  The 561 

alleged “evidence” he has relied upon to support his proposed adjustment reveals that 562 

the “explicit” carrying costs he cites refer to the carrying costs the Company would 563 

                                                 
36 Rebuttal Testimony on Reopening of Richard J. Zuraski, at 10 (February 27, 2004). 
37 Rebuttal Testimony on Reopening of Richard J. Zuraski, at 11-12 (February 27, 2004). 
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have paid to support its storage inventories.  The specific allowance for these carrying 564 

costs is included in the Company’s base rates and has nothing to do with any implicit or 565 

explicit carrying costs that might be included in the Company’s gas prices.  The 566 

Company already is at risk for the recovery of these costs.   Staff witness Zuraski’s 567 

proposed adjustment would transfer these GCPP savings to its customers, when they 568 

should properly accrue to the benefit of the Company. 569 

Q. Do you have any comments on Staff witness Zuraski’s Tables 1 and 2 and his 570 

accompanying discussion concerning the contribution of the Company’s LIFO 571 

assets to savings under the GCPP?  38 572 

A. Yes.  Through his Tables 1-2 and his accompanying explanation, Staff witness Zuraski 573 

claims that it was only the use of the low-cost LIFO gas layers that provided the 574 

Company with savings during the GCPP period.  Assuming for the sake of argument 575 

that it is possible to accurately measure the savings generated from the use of the low-576 

cost LIFO gas layers, I do not deny that this Company gas resource was valuable, and 577 

that it contributed to the savings experienced by the Company and its customers during 578 

the GCPP period.  Attempting to assign a percentage weight to the various gas resource 579 

strategies employed by the Company, however, belies their highly interrelated nature, 580 

and completely misses the point inherent in a PBR structure that the results measured 581 

against an aggregate benchmark are what matters. 582 

                                                 
38 Rebuttal Testimony on Reopening of Richard J. Zuraski, at 18-19 (February 27, 2004). 
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VII. Response to Staff Witness Maple 583 

Q. Staff witness Maple claims that, “It would seem that Nicor is picking and choosing 584 

when an adjustment is appropriate and when it is ‘retroactive’ and 585 

inappropriate.”39  How do you respond to his claim?  586 

A. I disagree.  The Company restated its GCPP results to recognize changes in accounting 587 

treatment or computational errors that were identified in the Lassar Report.  Those 588 

necessary changes are in stark contrast to the types of adjustments proposed by Staff 589 

and Intervenors in this proceeding. 590 

Q. Please respond to the contentions made by Staff witness Maple related to the 591 

Company’s use of its low-cost LIFO gas layers.40 592 

A. While it was difficult sorting through the various points Staff witness Maple apparently 593 

was attempting to make on this issue, I believe he agrees with me on a number of 594 

important ones.  These points include that: 595 

• The Company did not have to specify to all the parties all possible future 596 

gas resource strategies under the GCPP; 597 

• Staff knew about the existence of the Company’s LIFO gas layers; and 598 

• The strategy to liquidate the low-cost LIFO gas layers was new to the 599 

Company. 41 600 

                                                 
39 Rebuttal Testimony on Reopening of Mark Maple, at 12 (February 27, 2004). 
40 Rebuttal Testimony on Reopening of Mark Maple, at 12-13 (February 27, 2004). 
41 Rebuttal Testimony on Reopening of Mark Maple, at 12-13 (February 27, 2004). 
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Nonetheless, Staff witness Maple continues to claim that Staff somehow was misled 601 

about the Company’s strategy and intent with respect to its low-cost LIFO gas layers in 602 

connection with the GCPP.  I have reviewed the same materials relied upon by 603 

Mr. Maple and I believe his conclusion in this respect is not based upon any reliable 604 

facts but rather solely upon gross speculation and conjecture.  The simple fact of the 605 

Company’s ability to derive and implement an innovative strategy employing its LIFO 606 

storage assets that Staff did not anticipate at the time of the GCPP’s approval does not 607 

support Mr. Maple’s claims. 608 

Q. Staff witness Maple argues that “one can easily” make adjustments to the FDA 609 

component of the GCPP Benchmark on a per item basis.42  Please comment on his 610 

contention. 611 

A. Whether or not it is easy to make an adjustment to the FDA on a per item basis is not 612 

responsive to the fundamental point I made in my prior testimony.  The point is whether 613 

any adjustment should be made at all.  As I stated in my rebuttal testimony, the 614 

Commission found that the overall FDA level was an appropriate point from which to 615 

measure future performance and was an appropriate cast-off point for the Company.  616 

That one individual component of that cast-off point might be different, in hindsight, is 617 

not a sufficient argument to overturn the Commission’s decision, which was based on a 618 

multitude of factors.  Nothing in Staff witness Maple’s rebuttal testimony has caused 619 

me to change my opinion on this issue.  The Commission should reject his proposed 620 

adjustment. 621 

                                                 
42 Rebuttal Testimony on Reopening of Mark Maple, at 13-15 (February 27, 2004). 
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VIII. Response to Staff Witness Knepler 622 

Q. Please summarize the issues and exceptions that you have with regard to Staff 623 

witness Knepler’s rebuttal testimony. 624 

A. My concerns with Staff witness Knepler’s position regarding his 2% adjustment of gas 625 

volumes withdrawn from storage can be summarized as follows: 626 

• Staff has not suggested that the gas costs in question were imprudently 627 

incurred, yet Staff witness Knepler would preclude recovery of these 628 

reasonably incurred gas costs. 629 

• The 2% adjustment is not a new practice and has nothing to do with the 630 

GCPP. 631 

• Staff has effectively twisted the intent of this proceeding on reopening to 632 

incorporate adjustments that should not be considered in this proceeding. 633 

• The accounting change suggested by Staff witness Knepler should be 634 

considered in a separate proceeding and, if it were to be accepted in such 635 

a proceeding, be implemented on a prospective basis only. 636 

Q. Have you ever personally met with staff members of the Commission to discuss the 637 

Company’s practice regarding the 2% adjustment? 638 

A. No.  I relied upon the rebuttal testimony of Company witness Harms regarding the 639 

meetings that have taken place on the topic.  Not only does Staff witness Knepler not 640 

dispute that such meetings have occurred, he indicates that he also was not present at 641 

such meetings. 642 
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Q. Has Staff witness Knepler concluded that the gas costs in question were 643 

imprudently incurred? 644 

A. No.  Staff witness Knepler never states in his direct or rebuttal testimony that the gas 645 

costs in question were imprudently incurred.  His focus is solely on an interpretation of 646 

the Commission’s PGA Rule (83 Ill. Adm. Code 525) and the Uniform System of 647 

Accounts (83 Ill. Adm. Code 505).  He claims that the Company’s accounting for the 648 

2% adjustment came to his attention during a review of the Company’s workpapers in 649 

October 2003. 650 

Q. What would be the impact if the Commission were to accept Staff witness 651 

Knepler’s proposed adjustment? 652 

A. If Staff witness Knepler’s proposed adjustment were to be accepted by the Commission, 653 

the Company would not be able to recover approximately $26.0 million of prudently 654 

incurred gas costs.43 655 

Q. Please explain how the 2% adjustment factor applied to the Company’s 656 

withdrawals of gas from storage is related to the GCPP. 657 

A. The 2% adjustment factor that the Company adds to gas storage withdrawals is not, in 658 

any way, related to the existence or the operation of the GCPP.  Staff has taken issue 659 

with a practice that has been in existence since 1968, long before the approval of the 660 

GCPP.  As Staff witness Knepler points out, the PGA clause has been in existence since 661 

1978.  Annual reconciliations associated with gas costs that flow through the PGA 662 

                                                 
43 See Table 14 in the Direct Testimony on Reopening of Richard J. Zuraski, at 83 (November 21, 2003). 
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mechanism have been conducted since the adoption of the PGA clause.  Staff has not 663 

taken issue with the 2% adjustment factor in any reconciliation case since 1978. 664 

Q. Based upon your review of the Commission’s Second Interim Order in this 665 

proceeding, do you believe that its scope was expanded to include issues such as the 666 

2% adjustment? 667 

A. No.  In my experience, I do not believe that the Commission would have intended to 668 

provide Staff—or the Company, for that matter—with carte blanche to address or 669 

relitigate matters that were addressed in full or not raised in prior PGA reconciliation 670 

proceedings based upon information and theories that were available at the time but not 671 

pursued by any party.  Staff witness Knepler’s proposed adjustment should be rejected. 672 

Q. Is this the appropriate proceeding in which to determine whether the Company is 673 

appropriately accounting for the 2% adjustment factor? 674 

A. No.  As I pointed out in my rebuttal testimony, Staff witness Knepler points to the most 675 

recent Peoples Gas PGA reconciliation proceeding to support his position.  While 676 

Peoples Gas may have acquiesced to the adjustment in that proceeding, the impact to 677 

Nicor Gas is far greater in this proceeding.  Mr. Knepler proposes to reverse the 2% 678 

adjustment for each of the years 1999 through 2002.  Therefore, the impact to the 679 

Company is significantly greater than the adjustment proposed by Staff in the Peoples 680 

Gas proceeding. 681 

It is incredible to me, based on my experience, that Mr. Knepler would propose such an 682 

adjustment without regard to the full impact of the adjustment.  Mr. Knepler states in 683 
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his rebuttal testimony that it “may or may not be true”44 that the Company will be 684 

unable to recover the prudently incurred gas costs in question absent a base rate case.  685 

Even with a base rate case, however, the Company would only be able to recover such 686 

costs prospectively.  I would assume that Staff witness Knepler is well aware of the 687 

12-month test year concept used in all base rate cases before this Commission.  That test 688 

year concept would preclude the Company from ever being able to recover the 689 

historical costs Staff witness Knepler proposes to disallow through his adjustment.  690 

Such a proposal is irresponsible and should be soundly rejected by the Commission. 691 

Q. Does this conclude your surrebuttal testimony in this proceeding? 692 

A. Yes. 693 

                                                 
44 Rebuttal Testimony on Reopening of Stephen R. Knepler, at 9, line 174 (February 27, 2004). 


