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RESPONSE OF NICOR GAS COMPANY 
TO STAFF’S PETITION FOR INTERLOCUTORY REVIEW  

Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas” or the 

“Company”), through its undersigned attorneys, hereby respectfully submits its Response to the 

Petition for Interlocutory Review (the “Petition”) of Staff of the Illinois Commerce Commission 

(“Staff”), which asks the Commission to reverse the February 11, 2004 Ruling of the 

Administrative Law Judges (the “ALJs”) requiring Staff to respond fully to the Company’s First 

Set of Data Requests (“Data Requests”). 
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I. 
Introduction 

The Commission should uphold the ALJs’ well-considered Ruling requiring a limited 

number of Staff to respond fully to Nicor Gas’s Data Requests.  As the ALJs recognized, it 

would be reversible error to deny the Company information that Staff may have concerning 

matters at issue in this proceeding.  Consistent with the law and the Commission’s Rules of 

Practice, and as a matter of due process and fundamental fairness, the Commission must affirm 

the ALJs’ ruling.   

Judge Dolan delivered the ALJs’ Ruling, which stated as follows: 

JUDGE DOLAN:  Judge Haynes and I conferred, and I think we’re 
in agreement that in order for this to be totally fair and impartial 
hearing, that we’re going to require Staff to comply with 
answering all their [Nicor Gas’] questions as we set out in our prior 
ruling with the limited to the Energy – what was it, the Energy and 
[Financial] Policy Division? 

JUDGE HAYNES:  Yes. 

JUDGE DOLAN:  All right.  The Energy and Finance related 
personnel.  In looking at this record as a whole, I mean, it’s a very 
serious case.  There’s a lot of allegations going back and forth and 
we feel that it’s important for Nicor to get a fair hearing, that any 
and all information has to be disclosed by all sources. 

. . . 

but I think Judge Haynes and I feel that it’s very important for this 
hearing to be, you know, conducted in a manner where there’s no 
elements of surprise, there’s no withholding of, you know, 
pertinent information from anybody. 

(Tr., pp. 546-48, Feb. 11, 2004).  The Ruling is clear, concise and legally correct, and the ALJs’ 

decision should be upheld. 
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Staff’s Petition is legally flawed and factually incomplete.  It seeks to have the 

Commission commit reversible error by creating a double-standard for responding to 

discovery—one standard for Staff and a completely different standard for the other participants 

in a proceeding.  In short, Staff seeks to limit its duty to respond to discovery propounded on it—

claiming that only Staff witnesses are required to respond.  Despite Staff’s citations to various 

authorities, nothing in the Public Utilities Act (the “Act”) (220 ILCS 5/1-101 et seq.), the 

Commission’s Rules of Practice (83 Ill.Admin.Code 200), or Illinois case law support such a 

novel theory.  Rather, Staff attempts to cobble together its own implications from various 

citations to arrive at its flawed conclusion.  Twice now the ALJs have considered Staff’s 

arguments on this point, and twice Staff’s assertions properly have been rejected.  (Tr., pp. 546-

48, Feb. 11, 2004; ALJs’ Ruling of Jan. 6, 2004).   

The law does not support Staff’s position.  Discovery under Illinois law, including before 

the Commission, is liberal and open and intended to ensure that “each party knows as much 

about the controversy as is reasonably practicable.”  Mislter v. Mancini, 111 Ill. App. 3d 228, 

231-32, 443 N.E.2d 1125, 1128 (1st Dist. 1983); accord Carlson v. General Motors Corp., 9 Ill. 

App. 3d 606, 619-20, 289 N.E.2d 439, 449-50 (1st Dist. 1972).  This policy is reflected in the 

Commission’s Rules of Practice where it provides that “[i]t is the policy of the Commission to 

obtain full disclosure of all relevant and material facts to a proceeding.”  83 Ill.Adm.Code 

200.340.  Indeed, Illinois courts have made clear that an administrative agency, as a party to an 

administrative proceeding, is required to disclose all evidence in its possession “which might be 

helpful to an accused.”  Montgomery v. Dep’t of Registration & Educ., 146 Ill. App. 3d 222, 224-

26, 496 N.E.2d 1100, 1102-03 (1st Dist. 1986)(original emphasis).  There simply no basis in law 

to support the double-standard in discovery that Staff is seeking.  Nicor Gas notes that the 

“fundamental demands of due process of law” have been held sufficient to require the President 
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of the United States to release documents in his files.  U.S. v. Nixon, 418 U.S. 683, 713, 94 S.Ct. 

3090, 3110 (1974).  Certainly, such a requirement should apply to the Staff of the Commission.  

If Staff has information in its possession that may be relevant to this matter, it must be produced. 

The Petition also is factually incomplete, omitting significant facts relevant to this 

discussion.  For example: 

• Staff previously has conceded that the subject Data Requests are relevant.  “Nicor 
correctly states that Staff has not disputed the relevance of the areas of inquiry 
addressed in the data requests.” (Staff’s Objections to Data Requests, ¶ 13). 

• On November 21, 2003, Staff filed testimony in this proceeding seeking 
approximately $106 million in refunds from Nicor Gas.  It is the Company’s 
position that Staff’s claims are factually and legally unfounded.  To be sure, the 
merits of Staff’s claims are not at issue in the current discovery dispute.  
However, a large percentage of Staff’s proposed refund arises out of its assertion 
that the Company did not discuss the possible use of its last- in first-out (“LIFO”) 
gas inventory layers in Docket No. 99-0127, which was the proceeding 
considering Nicor Gas’ proposed performance-based rate (“PBR”) program.  (See 
i.e., Zuraski Dir. On Reopen., pp. 16-39).  In effect, Staff is claiming that the 
Company deceived both Staff and the Commission.  Yet, Staff seeks to limit the 
Company’s access to information it needs to determine whether Staff was in fact 
deceived—or whether it knew or, as Nicor’s witnesses will testify, should have 
known all along about the possible use of the LIFO layers. 

• Staff fails to note that of its three witnesses who testified in Docket No. 99-0127, 
only one is testifying in this proceeding, Mr. Maple.  Under Staff’s theory, then, 
Nicor Gas is precluded from obtaining discovery from Mr. Iannello (who testified 
in 1999) because he is not a witness in this proceeding.  Thus, despite Staff’s 
claims regarding the Company’s conduct in 1999, Staff is precluding Nicor Gas 
from determining what Mr. Iannello knew, didn’t know and/or should have 
known about the Company’s options under its proposed PBR during the course of 
the 1999 proceeding.1 

• The Petition, while claiming that the Company’s Data Requests are burdensome, 
fails to note the burden imposed on Nicor Gas thus far.  Staff has served 34 
separate sets of data requests on the Company since July 2002, which contained 
hundreds of questions and subparts.  Additionally, during that same time the 
Company has responded to at least 20 sets of data requests from the Illinois 
Attorney General’s Office, the Cook County State’s Attorney’s Office, and the 

                                                 
1 This example is used for illustrative purposes.  It is the Company’s position that it is entitled to responses from all 
Staff personnel in the Energy and Financial Analysis Divisions. 
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Citizens Utility Board, collectively.  These data requests required the Company to 
expend substantial resources to respond.  Moreover, these data requests also have 
resulted in the production of approximately 120,000 pages of material.  Finally, 
the Company agreed to and facilitated the depositions of 13 individuals during the 
Summer of 2003, depositions requested by Staff. 

The ALJs properly rejected Staff’s objections to the Company’s First Set of Data 

Requests.  Staff’s position is contrary to the law and the Commission’s clearly articulated policy 

concerning discovery.  Moreover, Staff’s position is so one-sided that the Company will never 

have the opportunity to examine all the information Staff may posses in order to consider and 

respond fully to Staff’s claims—a result that flatly contradicts any notions of due process or 

fundamental fairness.  Additionally, the Commission will be precluded from basing its decision 

on all relevant information.  Finally, taking Staff’s position to its logical conclusion, Staff 

theoretically can impact the outcome of every Commission proceeding: by merely picking and 

choosing its witnesses, Staff can limit the information available to other parties and the 

Commission itself.  There is no basis for such a result.  Accordingly, the Commission should 

affirm the ALJs’ February 11, 2004 ruling. 

II. 
Argument 

A. Staff Must Participate In Discovery On An Equal Footing With All Other Parties As 
A Matter Of Law And Fundamental Fairness 

1. Illinois Law On Discovery 

Staff asserts that the respective roles of Staff and regulated entities, such as Nicor Gas, in 

Commission proceedings support a double-standard in discovery.  Under this double-standard, 

the Company (and presumably all other parties) are subject to the liberal and open discovery 

enforced under Illinois law, including before the Commission, while Staff is not.  Staff presents 

no case law or applicable statutory authority for this proposition. 



Consol. Docket Nos. 01-0705, 02-0067 and 02-0725 6 

Neither the Commission’s Rules nor well-established Illinois precedent support Staff’s 

claim.  Discovery under Illinois law, including before the Commission, is liberal and open and 

intended to ensure that “each party knows as much about the controversy as is reasonably 

practicable.”  Mistler v. Mancini, 111 Ill. App. 3d at 231-32, 443 N.E.2d at 1128; accord Carlson 

v. General Motors Corp., 9 Ill. App. 3d at 619-20, 289 N.E.2d at 449-50.  The objectives of 

discovery are to enhance the truth-seeking process, making the parties’ good faith compliance 

desirable and necessary; to enable attorneys to better prepare and evaluate their cases; to 

eliminate surprise as a litigation tactic, so that a determination will rest on the merits, rather than 

upon legal maneuvering by counsel; and to promote the expeditious resolution of disputes.  

Mistler, 111 Ill. App. 3d at 231-32, 443 N.E.2d at 1128 (citations omitted). 

The Commission’s policy on discovery, as set forth in its Rules of Practice, could not be 

more clear.  The first sentence of Section 200.340 provides: 

It is the policy of the Commission to obtain full disclosure of all 
relevant material facts to a proceeding. 

83 Ill.Adm.Code 200.340.  Notably, the Commission’s articulated policy on discovery contains 

no limitation whatsoever regarding the information that the Staff is required to provide.  Staff, 

then, is placed on an equal footing as the other parties to a proceeding. 

The Commission’s policy is consistent with Illinois law.  The need for full and open 

discovery in the courts and at the administrative level is the same, and an agency, as a party to an 

administrative proceeding, is required to disclose all evidence in its possession “which might be 

helpful to an accused.”  Montgomery, 146 Ill. App. 3d at 224-26, 496 N.E.2d at 1102-03(original 

emphasis)(reversing agency’s license revocation where agency refused to divulge the contents of 

its files to licensee); see also McCabe v. Dep’t of Registration & Educ., 90 Ill. App. 3d 1125, 
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1131, 413 N.E.2d 1353, 1359 (1st Dist. 1980).2  The requirement for an agency to divulge 

relevant information in its files to a party whose interests may be adversely affected by the 

agency’s actions is rooted in fundamental principles of fairness and due process.  Montgomery, 

146 Ill. App. 3d at 224-26, 496 N.E.2d at 1102-03.  Accordingly, while an agency possesses 

broad discretion in conducting hearings, which includes the supervision of discovery, that 

discretion must be exercised “judicially and not arbitrarily.”  Id. 

Illinois law requires that the ALJs’ decision be affirmed.  As the Montgomery Court 

recognized, an administrative agency must divulge relevant information to a party whose interest 

may be adversely affected.  Here, Staff has taken a position that is adverse to Nicor Gas.  (See 

i.e., Zuraski Dir. on Reopen., pp. 16-39).3  Staff also has stated unequivocally: “Nicor correctly 

states that Staff has not disputed the relevance of the areas of inquiry addressed in the data 

requests.”  (Staff’s Objections to Data Requests, ¶ 13, filed Jan. 29, 2004).  Nicor Gas’s Data 

Requests relate directly to the adverse position Staff takes.  If Staff has relevant documents and 

information responsive to the Data Requests, such information should be produced.  This 

requirement is a matter of fundamental fairness and is the law in Illinois.  Accordingly, the ALJs’ 

ruling should be affirmed. 

2. Response To Staff’s Claims Concerning Illinois Law 

The Petition attempts to reconcile its position with Illinois law.  As set forth below, 

Staff’s position is contrary to the law. 

                                                 
2 Staff counsel previously has characterized Staff’s role in this proceeding as the “investigator” of Nicor Gas.  (See 
Staff Resp. to Mot. to Compel Discovery, at 2 (Oct. 28, 2003)). 
3 It is the Company’s position that Staff’s position is legally and factually incorrect.  (See Company Rebuttal 
Testimony filed Jan. 16, 2004). 
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a. The Mistler Decision 

Staff’s assertion that its proposed arbitrary limitation on discovery is “not inconsistent” 

with Mistler simply is wrong.  (Petition, ¶ 28).  Staff does not contest the applicability of the 

Mistler decision.  Rather, in support of its view on this point, Staff claims that “Nicor has full 

access to the facts that form the basis of the proceedings.”  (Id.)  That statement is false.  Nicor 

Gas does not have full access to facts from Staff.   

For example, as noted above, Staff proposes a substantial refund based on its claim that 

the Company should have provided information related to its LIFO gas inventory layers during 

Docket No. 99-0127—the docket seeking approval of its proposed PBR program—and that Staff 

and the Commission were misled by the failure to provide that information.  (See i.e., Zuraski 

Dir. on Reopen., pp. 16-39).4  However, at this time, February 25, 2004, Nicor Gas does not 

know and could not know all of the information Staff knew, or what information Staff had 

available to it, prior to or during Docket No. 99-0127.  In part, that is the information that the 

Company’s Data Requests seek.  While Mr. Zuraski may have his beliefs now, he was not a 

witness in Docket No. 99-0127.  Meanwhile, under Staff’s theory, other Staff personnel who 

participated directly or indirectly in the 1999 proceeding are not subject to discovery now 

because they are not witnesses in this case.  Consequently, under Staff’s theory of discovery 

practice, the Company is shut out from knowing what Staff knew, or should have known, in 

1999.  

Staff’s position clearly is contrary to Mistler.  As noted above, discovery is liberal and 

open and intended to ensure that “each party knows as much about the controversy as is 

reasonably practicable.”  Mistler, 111 Ill. App. 3d at 231-32, 443 N.E.2d at 1128.  Staff does 

                                                 
4 Once again, it is the Company’s position that Staff’s position is legally and factually incorrect.  (See Company 
Rebuttal Testimony filed Jan. 16, 2004). 
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recognize that this is the law.  Unfortunately, the Company does not know as much about the 

controversy as is reasonably practicable.  Staff’s position on discovery precludes the Company 

from knowing as much as is reasonably practicable in order to respond to Staff.  Such a result 

conflicts with the Mistler decision. 

b. The Montgomery Decision 

Staff claims that the Montgomery decision is not applicable because that case involved a 

request for “exculpatory” information, and that Nicor Gas has not requested such information.  

(Petition ¶ 33).  In this regard, Staff goes on to state that “…it is nonsensical on its face for Nicor 

to request that information, since Nicor certainly must have had knowledge itself of what 

information it has provided to Staff.”  (Id.)  Nicor Gas respectfully disagrees. 

First, the Montgomery Court’s holding is not as limited in the manner Staff claims.  The 

Montgomery Court held that an agency is required to disclose all evidence in its possession 

“which might be helpful to an accused.”  Montgomery, 146 Ill. App. 3d at 224-26, 496 N.E.2d at 

1102-03 (original emphasis).  Under the unambiguous terms of the Montgomery decision, an 

agency must disclose all evidence in its possession that might be helpful.  Montgomery is 

relevant to the issue under consideration and it requires Staff to disclose all information, not just 

the information Staff believes is appropriate.  Nicor Gas has requested such information. 

Second, Staff is not the arbiter of what may or may not be exculpatory, and Staff provides 

no law to support such a result.  Under Staff’s view of Montgomery, it apparently decides what 

could be exculpatory.  Illinois law, however, provides that the concept of relevance for purposes 

of discovery is broad and presupposes a range of materials including not only what is admissible 

at trial but also that which is reasonably calculated to lead to the discovery of admissible matter 

at trial.  Bauter v. Reding, 68 Ill.App.3d 171, 175, 385 N.E.2d 886, 890 (3rd Dist. 1979). 
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(upholding contempt order against defendant insurance carrier for its refusal to produce its entire 

claim file related to the litigation).  Importantly, relevance in discovery is determined by 

reference to the issues presented in a given case or, as stated by the Illinois Appellate Court, 

“something is relevant if it tends to prove or disprove something in issue.”  Id.  It is not up to 

Staff to make a unilateral determination as to what may be relevant or exculpatory.  The 

Company has filed testimony that reflects an entirely different position from Staff on the LIFO 

issue.5  Nicor Gas is entitled to examine all the information, draw its own conclusions, and 

present such conclusions to the Commission through its own evidentiary presentation.  To date, 

the Company has been precluded from doing so. 

Third, Staff’s claim about what Nicor Gas produced to Staff in 1999 misses the point.  

(Petition ¶ 33).  In the subject Data Requests Nicor Gas wants to know what Staff considered—

what information, other than that provided by Nicor Gas during the 1999 proceeding, did Staff 

have available to it.  It is then up to Nicor Gas to argue its point on the LIFO issue at hearings 

and in post-hearing briefs, not as Staff has done in the Petition.  (Id. ¶ 35).  Again, Staff’s 

position on discovery precludes Nicor Gas from having access to this important information. 

In conclusion, the Montgomery decision is applicable to the issue before the Commission.  

Staff’s attempt to limit discovery only to its witnesses is in direct contravention of Montgomery.  

An administrative agency must disclose information to a party whose interest may be adversely 

affected.  Here, there is no question that Staff is advocating a position that is adverse to Nicor 

Gas.  Under Montgomery, Staff must respond fully to the Company’s Data Requests.  

Accordingly, the Commission should affirm the ALJs’ decision.   

                                                 
5 Given that Nicor Gas has not been provided this information to date, it has reserved the right to supplement its 
testimony.  The ALJs’ and the parties have recognized the Comp any’s reservation of rights. 
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B. Staff’s Reliance On Various Administrative Code Parts And Statutory Sections 
Fails To Support Its Attempt To Create A Double-Standard For Discovery 

Staff cannot cite to any authority, and there is none, which expressly supports its claim 

that the normal rules of discovery are not applicable to Staff.  Instead, the Petition cites a variety 

of statutes and administrative rules in an attempt to somehow distinguish Staff’s discovery 

obligations from that of every other participant in a Commission proceeding.  As discussed 

above, the law does not support Staff’s position.  Moreover, as detailed below, the authority 

upon which Staff relies, individually and collectively, fails as well. 

1. Section 2-105 of the Act 

In discussing the “[n]ature and [r]ole of the Commission Staff in ICC Proceedings,” the 

Petition first cites to Section 2-105(a) and (b) of the Act, 220 ILCS 5/2-105(a) and (b).  (Petition 

¶ 17).  Section 2-105, however, contains no discussion of discovery in Commission proceedings.  

In sum, Section 2-105 has no applicability to the discovery issues before the Commission. 

2. Sections 5-105 and 5-108 of the Act 

Section 5-105 of the Act authorizes Commission employees to inspect the books and 

records of public utilities, 220 ILCS 5/5-105.  Meanwhile, Section 5-108 imposes a criminal 

sanction in the event a Commission employee divulges certain information.  220 ILCS 5/5-108.  

Staff cites to each of these Sections, but fails to explain in any way their purported significance 

to the discovery issue before the Commission.  (Petition, ¶¶ 18-19).  No such significance exists.  

Once again, neither of these Sections have anything to do with Staff’s role in a formal docketed 

proceeding, let alone the discovery dispute at issue herein.  With all due respect to Staff, these 

Sections have nothing to do with whether Staff must respond fully to discovery. 
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3. The BPI I Decision 

Staff next attempts to advance its position on discovery by citing to a particular passage 

of the Illinois Supreme Court’s decision in Business and Professional People for the Public 

Interest v. Illinois Commerce Comm’n., 136 Ill. 2d 192, 202, 555 N.E.2d 693, 697 (1990)(“BPI 

I”).  (Petition ¶ 20).  The subject citation, though, offers Staff no support.  In fact, the passage 

Staff cites to supports the Company’s position that Staff plays an advocacy role, not a decision 

making function. 6  The BPI I Court recognized that: 

The Staff, or those employees of the Commission who engage in 
investigatory, prosecutorial, or advocacy functions, remain 
separate from the commissioners, hearing examiners and other 
members of the Commission who render decisions. [] The 
Commission, therefore, has a special role in that it performs 
investigative, prosecutorial and advocacy, as well as decision 
making, functions. 

Id. (emphasis added).  Consequently, the Supreme Court has not recognized that Staff has a 

unique role, but rather that the Commission, as a whole, has a special role.  In reality, the 

Supreme Court has recognized that Staff is an advocate in Commission proceedings.  Even 

agencies that perform investigative or prosecutorial functions are required to release files and 

information.  As an advocate, therefore, under Illinois law Staff must follow the same rules for 

discovery as any other party in a Commission proceeding.  (See Section II A above).  BPI I 

offers no support to the contrary.   

4. Section 200.345 of the Rules of Practice 

Staff next attempts to distinguish its role through citation to Section 200.345 of the 

Commission’s Rules of Practice, 83 Ill.Adm. Code 200.345.  (Petition ¶ 22).  This Section is 

likewise inapposite to the matter before the Commission. 

                                                 
6 The Supreme Court’s recognition of Staff’s role also undermines its claims regarding its alleged deliberative 
privilege. (See infra). 
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Section 200.345 exists for a specific purpose: there are many cases where Staff does not 

utilize counsel.  This Section allows Staff personnel to conduct discovery in a proceeding where 

counsel is not present in a case.  This Section does not, in any way, limit Staff’s obligation to 

respond to discovery.  Any assertion to the contrary is not credible. 

5. Section 200.340 of the Rules of Practice 

Section 200.340 articulates the Commission’s policy on discovery, 83 Ill.Adm. Code 

200.340.  In the Petition, Staff makes several arguments related to this Section.  (Petition ¶ 26).  

Staff, however, does not provide a complete recitation of Section 200.340.  This Section 

provides: 

Section 200.340 Policy on Discovery 

It is the policy of the Commission to obtain full disclosure of all 
relevant and material facts to a proceeding.  Further, it is the 
policy of the Commission to encourage voluntary exchange by the 
parties and staff witnesses of all relevant and material facts to a 
proceeding through the use of requests for documents and 
information.  Formal discovery by means such as depositions and 
subpoenas is discouraged unless less formal procedures have 
proved to be unsuccessful.  It is the policy of the Commission not 
to permit requests for information, depositions, or other discovery 
whose primary effect is harassment or which will delay the 
proceeding in a manner which prejudices any party or the 
Commission, or which will disrupt the proceeding 

(Emphasis added). 

The Commission’s intent is clear regarding discovery: to obtain full disclosure of all 

relevant and material facts to a proceeding.  Staff’s position on discovery, however, precludes 

the full disclosure of all relevant and material facts to a proceeding.   

Moreover, nowhere within Section 200.340 does it express the limitation on discovery 

that Staff seeks.  Instead, Staff claims that the second sentence in this Section “adapts discovery 
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procedures to the practical reality of practice before the Commission.”  (Petition ¶ 26).  Staff is 

wrong.  Nothing in the second sentence, or in the entire Section for that matter, purports to 

impose the discovery limitation that Staff seeks.  Section 200.340 does not stand for the 

proposition Staff claims. 

Also with regard to this Section, Staff attempts to justify its position stating that “Staff 

witnesses gather evidence and provide analysis in order to assist the Commission in rendering 

decisions in docketed matters.”  (Id.)  Nicor Gas submits that every other participant in a 

proceeding provides evidence to the Commission to assist it in rendering decisions.  In reality, 

Staff acts like any other participant: it submits testimony; it submits briefs advancing its 

positions; it wins some and loses some.  Staff functions like any other participant. 

Staff also claims that “Staff members, other than testifying witnesses in a given docket, 

have no relevant information.”  (Id.)  With due respect to Staff, Nicor Gas has difficulty 

accepting the veracity of that statement.  For example, could it possibly be true that someone like 

Mr. Iannello, a Staff witness in the 1999 PBR case, would have no relevant information about 

Nicor Gas’s PBR proposal simply because Staff did not choose him to testify in 2004?  In 

addition, is Staff really saying that Staff witnesses do not discuss and/or evaluate issues with 

non-testifying individuals, including their supervisors or individuals who testified in prior related 

dockets?  In any event, as discussed in II A above, it is not for Staff to determine what is 

relevant:  it is the issues that determine what may be relevant. 

6. The Definition Of “Party” And “Staff Witness” 

Staff also relies on the fact that the Rules of Practice provide one definition for the term 

“Party” and another definition for the term “Staff witness.”  83 Ill.Adm.Code 200.40.  (Petition 
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¶ 21).  There is no dispute that there is a separate definition for each term.  The fact that separate 

definitions exist, however, does not result in limiting Staff’s discovery obligations.   

Staff’s focus on the definition of these two terms is flawed in several respects.  First, it 

fails to consider the fact that Section 200.40 also contains a definition for the term “Staff” which 

provides: 

“Staff” or “Commission Staff” means individuals employed by the 
Commission.  For purposes of this Part, a Hearing Examiner is not 
considered a member of the Commission Staff. 

The terms Staff and Staff witness at times appear interchangeably.  For example, Section 

200.800 uses both terms when discussing rules for the filing of briefs.  Interestingly, the Petition 

never references the definition of the term “Staff” or attempts to reconcile the use of both terms 

in the Rules of Practice. 

Second, if the importance of the distinction between the terms is as Staff suggests, then 

neither Staff nor Staff witnesses could seek or participate in oral argument before the 

Commission as neither term is found in the Commission’s rules governing oral argument.  See 

83 Ill.Adm. Code 200.850.  Using Staff’s view, only “parties” could participate in oral argument.  

Such a result, of course, is neither the practice nor reasonable.  Consequently, the reliance Staff 

places on these definitions is far overstated. 

Third, Staff’s focus on the term “Staff witness” appears contrary to the manner in which 

Staff presents cases and is supervised.  Staff witnesses are not acting independently—that is, 

outside of any control or supervision.  Such witnesses have supervisors and ultimately are 

answerable to the Executive Director, as contemplated under Section 2-105(a) of the Act.  Staff 

witnesses do not present testimony on behalf of themselves, but on behalf of the Staff of the 

Illinois Commerce Commission.  The definitions in Section 200.40 do not alter this fact. 
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Finally, Staff’s focus on the definition ignores the fact that the Rules of Practice are 

intended to address all proceedings before the Commission related to utility/telecommunications 

matters.  As noted earlier, there are many cases where Staff participates without counsel.  As 

such, Staff personnel take on a more active role as they not only testify, but also participate in 

other ways in the docket.  Consequently, Staff’s reliance on the definition of “Staff witness” has 

no bearing whatsoever on its obligations to respond fully to discovery, but may rather reflect the 

fact that Staff is not always represented by counsel in Commission proceedings.   

7. Conclusion 

Neither the Act, nor the Commission’s Rules of Practice, nor Illinois case law support the 

double-standard Staff seeks regarding its effort to limit its obligations to respond to discovery.  

The Petition offers no legal basis to reverse the ALJs’ ruling, and none exists.  Accordingly, the 

Commission should affirm the ALJs’ ruling. 

C. Nicor Gas’ Data Requests Are Relevant 

In its Petition Staff claims that the subject Data Requests will not lead to relevant 

information.  (Petition, ¶ 29).  Unfortunately, Staff’s position is contrary to what it has stated 

previously.  Staff has stated: 

Nicor correctly states that Staff has not disputed the relevance of 
the areas of inquiry addressed in the data requests. 

(Staff’s Objections to Data Requests, ¶ 13, filed Jan. 29, 2004).  Clearly, Staff has conceded that 

the Company’s Data Requests are relevant. 

Notwithstanding this fact, Staff claims that the Data Requests are not likely to lead to 

relevant information, and asserts that Staff should not be equated with public utilities for 

purposes of discovery.  (Petition ¶ 29).  Staff further goes on to assert that: 
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[a]ny “effort to argue that all information in the possession of Staff 
is somehow ‘chargeable’ to the Commission in its decisionmaking 
role, or to Staff witnesses who otherwise have no knowledge of it, 
must fail.  It is crucial that the relevance of information in the 
possession of employees other than Staff witnesses be judged in 
light of this fact. 

(Id., ¶ 30). 

Initially, Nicor agrees that Staff is not a public utility.  That fact, however, does not 

obviate the need for Staff to meet the same discovery obligations that other parties are required 

to endure.  Discovery is reciprocal.  And, an agency is required disclose all information that 

might be helpful to a party whose interests may be adversely affected.  Montgomery, 146 Ill.App. 

3d at 224-26, 496 N.E.2d at 1102-03 (original emphasis).  The ALJs recognized this fact in their 

ruling.  Staff offers no compelling legal basis to the contrary. 

Regarding Staff’s assertion in Paragraph 30, Nicor has not made any assertion regarding 

the Commission and what is “chargeable” knowledge from Staff.  There is no basis for Staff’s 

claim.  With regard to Staff, however, it is entirely relevant to ascertain what Staff did know, or 

what information they had available in 1999.  Further, as of this date, Nicor does not have 

complete information as to what Staff did or did not know.  Consequently, the Company cannot 

judge what Staff personnel, other than the current witnesses, knew in 199 about the existence of 

the LIFO inventory.  Such a result is patently unfair, given that Staff seeks more than $20 million 

in refunds on one adjustment, based on the testimony of a witness who did not testify in 1999.7 

                                                 
7 Staff also asserts that the subject Data Requests are “harassing,” “annoying,” and “oppressive.” (Petition ¶ 21).  
This claim is nothing more than a red-herring.  Nicor Gas notes that Staff has offered nothing to substantiate such 
claims.  Moreover, Staff’s claims are in direct contravention to its admission that the Data Requests are relevant.  
Nicor Gas urges the Commission reject these assertions. 
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D. Staff Is Not Entitled To An Intragovernmental Communications Privilege 

Staff proposes that the Commission recognize a governmental deliberative process 

privilege to bar discovery into communications internal to the agency that relate to the 

development of testimony by Staff witnesses.  (Petition, ¶¶ 48-64).  Staff claims that “Illinois 

jurists have also had occasion to weigh in on the need for a deliberative process privilege.”  

(Petition, ¶ 56).  Here, Staff is correct.  The Illinois Supreme Court did “weigh in.”  However, 

the Court rejected the concept.8 

Illinois does not recognize the deliberative process privilege.  In the very case cited by 

Staff in support of its proposal, the Illinois Supreme Court considered and rejected adoption of 

such a privilege in Illinois.  People ex rel. Birkett v. City of Chicago, 184 Ill. 2d 521, 532-33, 705 

N.E.2d 48, 53 (1998).  The Court concluded that the damage to the truth-seeking process 

inherent in any such broad-based privilege against discovery outweighs any arguable benefit to 

the governmental decision-making processes.  Birkett, 184 Ill. 2d at 533, 705 N.E.2d at 53.  As 

the Court concluded:  “[I]n light of the range of competing policies underlying the deliberative 

process privilege, its adoption should be left to the General Assembly.”  Id.  The General 

Assembly has not adopted any such privilege, and the Birkett decision is binding law in Illinois. 

In any event, even if such a privilege were recognized in Illinois (which it is not), Staff 

would not qualify for protection.  Staff functions in an advocacy role in contested cases before 

the Commission; it cannot and does not participate in the deliberative process, which is left to the 

ALJs and the Commissioners and their assistants.  Nicor Gas notes that Staff members who are 

assigned to assist Commissioners in connection with a given proceeding are not allowed to 

                                                 
8   Within this section, Staff also argues that the Commission should apply Illinois Supreme Court Rule 213 to bar 
the requested discovery.  Rule 213 is not applicable and the ALJs previously have ruled that Rule 213 does not apply 
directly to this proceeding.  (Tr., p. 43-44, May 12, 2003). 
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discuss the case with other members of Staff.  Indeed, the BPI I decision cited in Staff’s Petition 

explicitly recognizes that Staff is not a decision maker. The Court stated: 

The Staff, or those employees of the Commission who engage in 
investigatory, prosecutorial, or advocacy functions, remain 
separate from the commissioners, hearing examiners and other 
members of the Commission who render decisions. [] The 
Commission, therefore, has a special role in that it performs 
investigative, prosecutorial and advocacy, as well as decision 
making, functions. 

136 Ill. 2d at 202, 555 N.E.2d at 697 (citations omitted)(emphasis added). 

 Similarly, the deliberative process privilege ordinarily applies only to the highest- level 

governmental officials.  See Birkett, 184 Ill. 2d at 532-33, 705 N.E.2d at 53 (discussing 

application of the privilege under federal law).  Even there, such a privilege does not outweigh 

the “fundamental demands of due process of law.”  See Nixon, 418 U.S. at 713, 94 S. Ct. at 3110.  

If the President of the United States of America is subject to such demands, Staff is, as well. 

E. The Subject Data Requests Impose No Extraordinary Burden On Staff 

Generally, no person relishes the idea of responding to discovery.  In this proceeding, as 

noted in Section I herein, the Company has responded to hundreds of data requests, produced 

approximately 120,000 pages of materials, and facilitated the depositions of 13 individuals.  

Nicor Gas has borne an extraordinary discovery burden in this matter. 

The inquiry presented to Staff in responding appropriately to the Data Requests is not 

unduly burdensome, nor does it require anywhere near the expenditure of effort that the 

Company has made.  Staff has a limited number of employees and operates in a limited number 

of offices.  By virtue of the ALJs ruling, Staff’s response is limited to employees in the Energy 

and Financial Analysis Divisions.  Moreover, Staff counsel is or should be well aware of which 

of the Staff’s employees are likely to have information responsive to the Staff Data Requests.  
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Additionally, Staff now has had the subject Data Requests for six months.  As the law clearly 

requires, Staff has an obligation as a participant in this proceeding to make a reasonable inquiry 

of these persons and into their files in response to the Data Requests and to produce all relevant 

and responsive materials.  As the ALJs recognized in their ruling, the prejudice to the Company 

in not responding far outweighs the perceived burden on Staff.   

F. Taken To Its Logical End, Staff’s Position On Discovery Could Negatively Impact 
Every Commission Proceeding 

Staff’s position on discovery contains one result that is contrary to the long-standing 

notions of fundamental fairness in practice before the Commission.  By simply applying Staff’s 

discovery limitation, every Commission proceeding may be impacted solely on the individual(s) 

that Staff selects to testify in a particular case.  Given Staff’s view that discovery can be 

submitted only to its witnesses, a utility, governmental entity, or any other potential intervenor 

will never know if Staff has any other information that may be helpful to their case.  Even more 

troubling to the Commission should be the fact that the Commission itself may be deprived of 

information relevant to a pending matter due to the fact that Staff has not selected a particular 

individual to testify in a proceeding.  Unfortunately, adoption of Staff’s proposed limitation to 

discovery requests would lead to this result.  As such, the Commission should deny the Petition 

and affirm the ALJs’ ruling. 

III. 
Conclusion 

For all these reasons, Nicor Gas respectfully requests that the Commission uphold the 

February 11, 2004 Ruling of the ALJs requiring Staff to respond fully to Nicor Gas’ First Set of 



Consol. Docket Nos. 01-0705, 02-0067 and 02-0725 21 

Data Requests by denying the Petition for Interlocutory Review filed by Staff, and granting such 

other relief as is just and proper. 

Dated:  February 25, 2004 

Respectfully submitted, 
 
NORTHERN ILLINOIS GAS COMPANY 
D/B/A NICOR GAS COMPANY 
 
 
By:    
        One of its attorneys 

John E. Rooney 
Thomas A. Andreoli 
Sonnenschein Nath & Rosenthal LLP 
233 South Wacker Drive 
Chicago, Illinois 60606 
(312) 876-8000 
jrooney@sonnenschein.com 
tandreoli@sonnenschein.com 
 



 
CERTIFICATE OF SERVICE 

I, John E. Rooney, hereby certify that I served a copy of Northern Illinois Gas Company 

d/b/a Nicor Gas Company’s Response To Staff’s Petition For Interlocutory Review upon the 

service list in consolidated Docket Nos. 01-0705/02-0067/02-0725 by email on February 25, 

2004. 

  
John E. Rooney 


