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RESPONSE OF THE COOK COUNTY STATE'S ATTORNEY'S OFFICE 
TO NICOR'S VERIFIED MOTION FOR RULING ON USE OF DISCOVERY 

DEPOSITION TUNSCRIPTS IN PRE-FILED TESTIMONY 

Pursuant to Section 200.190 of the Commission's Rules of Practice. the Cook 

County State's Attorney's Office ("CCSAO') through its undersigned attorney responds 



to Nicor’s Verified Motion for Ruling on Use of Discovery Deposition Transcripts in 

Pre-filed Testimony and Memorandum of Law in Support of its Motion as follows. 83 

Ill. Admin. Code Sec. 200.190. 

Statement of Position 

On February 4,2004’, Nicor filed its Verified Motion for Ruling on Use of 

Discovery Depositions in Pre-filed Testimony and Memorandum of Law In Support of its 

Verified Motion. In its Motion, Nicor seeks a ruling to limit the use of direct quotations 

from the discovery deposition transcripts in parties’ pre-filed testimony. Nicor Motion at 

1; Nicor’s Memorandum of Law at 4. Nicor is seeking a ruling that Staff and Intervenors 

be required to re-file the testimony of Messrs. Zuranski, Maple and Mierzwa. Nicor 

Motion at 3 ;  Nicor’s Memorandum of Law at 4. At the outset it should be noted that 

CCSAO is responding only to issues related to Mr. Mierzwa. 

In cases of this nature, the utility is in possession of the relevant facts and 

circumstances that are the subject matter to these dockets. The Illinois Commerce 

Commission and the parties are entitled to access to this information in a meaningful 

fashion to use in the presentation of their case. Justice requires complete disclosure. 

Failure to provide complete disclosure for OUT expert to analyze and comment on 

may further compound the harm to ratepayers that the company’s apparent lack of candor 

in the initial docket and discovery created. Further, the Commissions own rules provide: 

“All Commission discretion under this Part shall be exercised so as to accomplish the 

goals set forth in the remainder of this Section. a) Integrity of the fact-finding process - 

Nicor had previously filed on November 7,2003, a Verified Motion for Ruling on Use of Discovery I 

Depositions in this proceeding that was withdrawn onNovember 13,2003. See ICC E-Docket. 
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The principal goal of the hearing process is to assemble a complete factual record to 

serve as basis for a correct and legally sustainable decision.” 83 Ill. Administrative Code 

Section 200.25 (a). The Administrative Law Judge (“ALJ”) should allow the parties’ 

experts to quote and comment on information provided by the utility whether from a 

deposition or other form of discovery. 

The depositions in this instance are being utilized, in part, to form the basis of Mr. 

Mierzwa’s opinions. The quotes are not being offered as substantive evidence for the 

truth of the matter asserted but to provide context and explain the basis of the opinions. 

Assuming that the testimony is not admissible on other grounds, e.g. admissions, the 

deponents would be called to testify so as to formally introduce their deposition 

testimony into the record. 

Further, “It is the policy of the Commission to encourage the advance submission 

of testimony and exhibits by all parties and staff witnesses.” 83 Ill. Admin. Code Section 

200.660. This policy creates logistical issues in cases like this where there are 

depositions taken of company witnesses that have yet to testify at hearing. The policy of 

pre-filing will be rendered meaningless if the company is not apprised of the parts of the 

deposition that an expert relied on and given an opportunity to respond to it in its own 

pre-filed testimony. After all, given the logistical issues of pre-filing testimony and the 

rare situation where a company employee/witness is deposed, that witness will not be 

pre-filing testimony on our behalf but will be called as a witness and examined at the 

hearing on those matters. By presenting the quotes more completely at this stage, the 

company is given a greater opportunity to respond. In essence, the intervenors are 

trapped in a catch-22; our experts have to rely on what the company employees testify to 
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under oath and fully disclose that information to Nicor so as to not be accused of unfair 

surprise, while not having access to those same witnesses in order to pre-file their 

testimony. Further, this is not ajury trial and the ALJ cannot be said to be prejudiced by 

this process and can be assumed to give the testimony its proper weight under the law. 

Nicor is not objecting to the parties’ use of information obtained in the discovery 

depositions in support of their witnesses’ expert opinions. Nicor’s Memorandum of Law 

at 3. However, Nicor objects to what it claims are the wholesale importation of excerpts 

into the pre-filed testimony from the discovery depositions. Id. at 3. Nicor is seeking a 

ruling limiting the use of direct quotations from the discovery depositions in pre-filed 

testimony. Nicor Motion at 1. Further, with respect to the rebuttal testimony due to be 

pre-filed on February 27,2004 they seek to preemptively impose, having not seen the 

testimony, a ruling limiting direct quotations from the discovery depositions. Nicor 

Motion at 4. 

Nicor’s concerns can be addressed by considering the materials from the 

depositions only for the proper purpose under Commission rules and Illinois law. Further 

they are premature with respect to the rebuttal testimony, and any objections with respect 

to rebuttal are speculative. Accordingly, the Commission should deny Nicor’s motion at 

this time. 

I. 



Introduction 

Depositions were taken of fourteen Nicor employees and former employees 

pursuant to the Commission’s Rules of Practice. 83 Ill. Admin. Code Section 200.340. 

Based on the schedule the Administrative Law Judges (AW) set in this case, Staff and 

Intervenors’ pre-filed direct testimony was filed on November 21,2003. The CCSAO 

and CUB jointly filed the expert testimony of Jerome Mierzwa. In his testimony, Mr. 

Mierzwa correctly relied on the testimony contained in the discovery depositions taken in 

this case as a basis for his opinions. 

In explaining why he reviewed all the noted documents, Mierzwa stated: “As an 

expert witness, it is important to review and analyze all available relevant documents 

prior to rendering your opinion. The documents I reviewed related to Nicor’s activities 

under the GCPP and, therefore, in order to reach findings and conclusions concerning the 

Company’s activities under the GCPP, review of these documents was required. It is 

normal procedure to review all available relevant documents in any investigation.” GCI 

Ex. 1.0 on reopening at 7-8. (Mierzwa). 

11. 

Argument 

A. Expert Opinion and Wilson v. Clark 

As a general matter, there are limits to the use of discovery depositions under 

Illinois law. 

is not necessarily inadmissible “if used for the limited purpose of supporting a party 

witnesses opinion.” Nicor’s Memorandum of Law at 5. See also Wilson v. Clark, 84 111. 

However, as Nicor concedes in its memo, a deposition, although hearsay, 
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2d 186, 193-96,417 N.E.2d 1322,1326-27 (1981), cert. denied 454 US .  836, 102 S. Ct. 

140 (1981). Illinois law allows an expert to base his opinion on facts not in evidence. 

Wilson, supra. Mr. Mierzwa should be allowed to rely on the discovery depositions and 

will be available for cross-examination as to the basis for his opinion and this reliance. 

While Wilson v. Clurk does not explicitly provide for the importation of quotes 

from depositions, the ALJ should use their discretion in the context of an administrative 

proceeding and allow the quotes. Further, commission rules provide for some flexibility 

as illustrated by Section 200.610 ofthe Illinois Admin. Code. 

B. Illinois Commerce Commission and Section 200.610 

The Commission’s rules of evidence provide some leeway to the ALJ in dealing 

with evidentiary issues. In contested cases, and licensing proceedings, the rules of 

evidence and privilege applied in civil cases in the circuit courts of the State of Illinois 

shall be followed. However, evidence not admissible under such rules may be 

admitted if it is of a type commonly relied on by reasonably prudent persons in the 

conduct of their affairs. (emphasis added) 83 Ill. Admin. Code Section 200.610. 

In these types of proceedings at the Illinois Commerce Commission we contend 

that it is reasonable for the ALJ to utilize 200.610 to exercise discretion and allow some 

flexibility in the admission of evidence including evidence that may not normally be 

admissible. While hearsay evidence has generally been held to be inadmissible in an 

administrative hearing, the administrative rule appears to create an exception when the 



hearsay is reliable.’ Metro Utility v. The Illinois Commerce Commission, 193 Ill.App.3d 

178,549 N.E.2d 1327 (2nd District 1990). InMetro Utility, a Staffwitness appears to 

rely on a letter from the Illinois Environmental Protection Agency in concluding a 

particular figure was reasonable. While the letter the expert appears to rely on was 

hearsay the court found it was reasonable for the expert to rely on the letter and that the 

Commission was correct in admitting the letter into evidence. 193 IIl.App.3d at 185-186. 

The Commission should conclude that it is reasonable for Mr. Mierzwa to rely on 

the information provided by the utility employees in their depositions in forming his 

opinions. Further, the limited quoting from deposition witnesses by Mr. Mierzwa in his 

pre-filed testimony provides a more complete record for the Commission to evaluate his 

opinion in light of the company’s information he relied on. The company is free to cross- 

examine or rebut the information as it sees fit subject to the rules of evidence. 

C. Discovery Depositions and Illinois Supreme Court Rule 212 

Nicor concedes that Illinois Supreme Court Rule 212 is persuasive authority. 

Nicor’s Memorandum of Law at 7. Illinois Supreme Court Rule 212 allows discovery 

depositions to be used: 

As an admission made by a party or by an officer or agent of a party in the 
same manner and to the same extent as any other admission made by that 
person; 

If otherwise admissible as an exception to the hearsay rule; 
Illinois Supreme Court Rule 212 (a)(2)-(3), 

Citing what was then Section 12(a) of the Illinois Administrative Procedures Act. See 5 ILCS 2 

100/10-40. 
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Supreme Court Rule 212 provides for a basis for any admissions made by an 

officer or an agent to be admitted elsewhere in this proceeding and it recognizes that 

items may be admissible as an exception to the hearsay rule. It is reasonable to anticipate 

that some, if not all, of the deposition excerpts may ultimately be admitted elsewhere in 

this proceeding as an admission. Indeed, the deposition excerpts contradict positions 

taken by Nicor in both its direct and rebuttal testimony and would constitute admissions 

against its interest. 

Nicor’s Memorandum 

Nicor in its memorandum cites to several cases which are distinguishable from 

this case. Nicor cites to Jackson v. Bd. ofReview ofDep’t oflabor, 105 Ill. 2d 501,507, 

475 N.E.2d 879, 883 (1985) yet in Jackson, the case involved the issue of hearsay 

admitted without objection in an informal proceeding and the Court noted that since there 

was no objection it could be considered. Id at 507-508. See Nicor’s Memorandum of 

Law at 4. Further, the Jackson Court was not analyzing expert testimony and other 

avenues of admission such as ICC Section 200.610. 

Nicor also cites to Grand Liquor Co., Inc. v. Dep’t ofRevenue, 67 Ill. 2d 195, 

199, 367 N.E.2d 1238, 1240 (1977). However, the Court in Grand took issue with 

evidentiary issues related to the proper foundation for a computer record in a matter that 

had been before the Illinois Department of Revenue. The Court ruled that a proper 

foundation had not been made and remanded the matter. Id at 202-203. No issue has 

been raised about the foundation for the testimony of the Nicor employees. 



The next case cited by Nicor is Novick v. Dep ’t ojFinance, 373 Ill. 342,344,26 

N.E.2d 130, 131 (1940). Novick noted that while the Department ofFinance under 

statute was not bound by the technical rules of evidence, that the rule against hearsay is 

basic and was not a technical rule of evidence. Id at 344. Again unlike the improper 

evidence in Novick, it should be noted, we are not seeking the admission of hearsay, 

unless the ALJ rules that the depositions are admissions, but are seeking to utilize 

depositions in explaining the basis of expert opinions. We anticipate the testimony being 

admitted by calling the utility witnesses that were the subjects to the depositions to 

testify, if necessary. 

Nicor appears to be citing to the ICC’s decision in Docket 90-0038, and while it 

may be interesting, the ICC orders are not necessarily controlling in this area. Further, 

that ICC decision was discussing witnesses that the utility was unable to cross-examine 

and was noting that Illinois courts have interpreted analogous provisions narrowly. 1990 

Ill. PUC LEXIS 640, December 12, 1990 at *51-*52. Clearly, the utilitywill have an 

opportunity in our matter to cross examine any witness that the intervenors call to testify 

including its own employees or former employees. 

Nicor also turns to Witson v. Clark in its memorandum and concedes: “Even 

though classic hearsay, facts or data obtained from the discovery depositions are not 

necessarily inadmissible in the form of pre- filed testimony, if used for the limited 

purpose of supporting a party witness’s opinions. Nicor’s Memorandum of Law at 5. 

Clearly, Mr. Mierzwa is allowed to utilize certain hearsay in explaining his opinion. 



We would agree that under Wilson v. Clark the information used must be the type 

reasonably relied upon by experts in the field. See City of Chicago v. Anthony, 136 Ill. 

2d 169, 185-86,554 N.E.2d 1381 (1990); See also Nicor’s Memorandum of Law at 5-6. 

Reliability is one of the keys in dealing with opinion testimony. It was reasonable for 

Mr. Mierzwa to rely on Nicor employees and former employees in forming his opinion. 

Turning to potential prejudice, Nicor notes: “In particular, the forum should not 

allow the admission of hearsay in support of opinion testimony where its prejudicial 

effect or tendency to create confusion outweighs its probative value in explaining the 

testimony. Rios v. City ofchicago, 331 Ill. App. 3d 763, 770-72, 771 N.E.2d 1030, 1036- 

38 (1st Dist. 2002); see Commonwealth Edison Co., 1990 WL 508139, at *18 (excluding 

hearsay in expert testimony on prejudice grounds).” Nicor’s Memorandum of Law at 6. 

Further Nicor contends that “In addition to reliability concerns, Illinois law recognizes 

that hearsay used in support of opinion testimony should not be admitted and disclosed to 

the fact- finder where its prejudicial effect or tendency to create confusion outweighs its 

probative value. Rios, 331 Ill. App. 3d at 770-72, 771 N.E.2d at 1036-38.” Nicor 

Memorandum of Law at 11. 

Contrary to Nicor’s contentions, we have confidence that the ALJ and the 

Commission will give the evidence the appropriate consideration under Illinois law. We 

contend that the witness’ use of the quotes works to eliminate and not create possible 

confusion in explaining the basis of his opinions. It is certainly ironic for Nicor to 

apparently argue that the testimony of its own employees is prejudicial or confusing. 

Since the depositions were of individuals under Nicor’s control, one wonders why it did 



not pre-file rebuttal testimony from these witnesses to address the confusion and 

prejudice. 

Later in its memorandum, Nicor notes: “The Company is aware of no 

Commission proceeding (other than the instant case) in which a party has sought to admit 

extensive untested out-of-court statements from discovery depositions in the guise of 

opinion testimony.” Nicor’s Memorandum of Law at 9. This begs the question that 

regrettably depositions have almost never been used at the Illinois Commerce 

Commission. 

Nicor also notes in its section of its memorandum on discovery deposition 

transcripts and their unreliability in Illinois law that “While the Commission 

unsurprisingly has not addressed this question directly, the Alaska Public Utility 

Commission recently faced the strikingly similar situation of a party seeking to place 

entire discovery deposition transcripts into evidence. In re Matter of Tarqf Revision, 

Docket No. U-01-108,2002 Alas. PUC LEXIS 469, at * 6-1 1 (Alaska Pub. Util. Comm’n 

Sept. 24,2002).” Nicor’s Memorandum of Law at 10. Clearly, we are not bound by the 

decisions of this tribunal in Alaska. The Illinois Supreme Court has noted that “There is 

no authority given to the Commission to defer to the judgment of a commission of 

another State which may have established or approved rates for users o fa  utility in that 

State lower than those proposed by the same utility for its service in Illinois. The sole 

power of the Commission stems from the statute, and it has power and jurisdiction only 

to determine facts and make orders concerning the matters specified in the statute.” 

Union Electric Company v. the Illinois Commerce Commission et al., 77 Ill. 2d 364,383, 

396 N.E.2d 510 (1979). 



We are not seeking to place an entire discovery deposition into evidence. Further, 

the Alaska Commission seems to open the door to the inclusion of excerpts in testimony. 

The Alaska order noted 

“We grant the motion to strike deposition 
testimony. First, we recognize that the depositions are only 
one of a variety of discovery devices available to the 
parties. Discovery responses are not made part of the 
public record in a proceeding unless, and until, a party 
incorporates applicable portions of the discovery 
responses in prefiled testimony and exhibits. In any 
event, we do not accept the “wholesale“ introduction of 
discovery responses. We expect the parties to review 
discovery responses and include selected excerpts of the 
responses in prefiled testimony and exhibits. We would 
expect that MEA witnesses would use the information 
gleaned in discovery depositions to support or substantiate 
statements in their own prefiled testimony, just as they use 
information obtained through interrogatories for that 
purpose.” [emphasis added]. Id at *9. 

Clearly, what the Alaska court ruled is exactly what transpired in this case. 

The entire deposition transcript was not submitted; instead the discovery responses were 

reviewed and selected excerpts were incorporated into the testimony of Mr. Mierzwa. 

CCSAO has done exactly what Nicor is apparently urging the Commission to do. 



* 

RICHARD A. DEVINE 
Cook County State’s Attorney 

Mark N. Pera 
Marie Spicuzza 
Leijuana Doss 
69 W Washington Suite 700 
Chicago, Illinois 60602 
312-603-8632 

111. 

CONCLUSION 

For the above stated reasons, the Cook County State’s Attorney’s Office 

respectfully request that Nicor’s motion be denied. The concerns Nicor raises can be 

addressed in the context of the hearing process. Nicor should be required to raise more 

specific objections to individual questions. Clearly, the Administrative Law Judges and 

Commissioners are capable of separating the basis of an expert’s opinion and other 

materials from actual substantive evidence in this matter. Given the logistical challenges 

of pre-filed testimony, the process used by Mr. Mierzwa in utilizing the transcripts of the 

depositions was a reasonable one and the Commission should utilize its discretion under 

its rules to allow it. 

RICHARD A. DEVINE 
COOK COUNTY STATE’S ATTORNEY 

Mark N. Pera 
Assistant State’s Attorney 

DATED: February 18,2004 
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