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STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 
Illinois Commerce Commission : 
         On Its Own Motion : 
                 -vs- :   01-0705 
Northern Illinois Gas Company : 
  : 
Reconciliation of revenues collected under : 
gas adjustment charges with actual costs : 
prudently incurred. : 
 
Illinois Commerce Commission : 
        On Its Own Motion :   02-0067 
                    -vs- :   On Reopening 
Northern Illinois Gas Company : 
        d/b/a NICOR Gas Company : 
  : 
Proceeding to review Rider 4, Gas cost, : 
pursuant to Section 9-244(c) of the Public : 
Utilities Act. : 
 
Illinois Commerce Commission : 
        On Its Own Motion : 
                    -vs- :   02-0725 
  : 
Northern Illinois Gas Company : 
        d/b/a NICOR Gas Company : 
  : 
Reconciliation of revenues collected under :   (Consolidated) 
gas adjustment charges with actual costs : 
prudently incurred. : 
 

RESPONSE OF THE STAFF OF THE ILLINOIS COMMERCE COMMISSION 
TO THE VERIFIED MOTION FOR RULING ON THE USE OF DEPOSITION 

TRANSCRIPTS IN PRE-FILED TESTIMONY 
 

 
 NOW COMES the Staff of the Illinois Commerce Commission (“Staff”), 

through its attorneys, and pursuant to 83 Ill. Adm. Code 200.370 files its 

Response to the Verified Motion for Ruling on the Use of Deposition Transcripts 

in Pre-filed Testimony filed by Northern Illinois Gas Company (“Nicor”) in the 
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above-captioned proceeding.  It is Staff’s position that its use of deposition 

excerpts in pre-filed testimony is proper as a matter of law and is appropriate in 

light of Commission practice and procedure.   

I. Overview 
 
 Quotations from the depositions of Nicor employees are properly included 

in Staff testimony.  First and foremost, the Rules of Practice provide “evidence 

not admissible under [the rules of evidence and privilege applied in civil cases in 

the circuit courts of the state of Illinois] may be admitted if it is of a type 

commonly relied upon by reasonably prudent persons in the conduct of their 

affairs.”  (83 Ill. Adm. Code 200.610(b))  The information provided by Nicor 

employees, about matters within the scope of their employment, is precisely the 

type of information commonly relied upon by prudent persons.  

 Notwithstanding their admissibility under the Rules of Practice, the 

quotations may be admitted for a number of alternative purposes.  First, out of 

court statements attributable to Nicor, which tend to establish a material fact in 

the docket are admissions and thus competent evidence against Nicor they may 

be admitted as admissions against Nicor’s interest.  See Skonberg v. Owens 

Corning Fiberglass Corp., 215 Ill. App.3d 735, 749, 576 N.E.2d 28, 36 (1991).  

Additionally, they may be admitted for a purpose other than for the truth of the 

matter asserted.   

The only citation specifically addressed by Nicor in its Memorandum 

concerns Staff Exhibit 1.0, page 19 and the quotations in the accompanying 
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footnote.1  (Nicor Memo, pp. 11-12)  Footnote 6 in Staff witness. Zuraski’s 

testimony contains quotations from numerous depositions which Mr. Zuraski 

relied upon in coming to his conclusion that “...the Company was keen to keep 

[the LIFO strategy] from the Staff.”  Staff Ex. 1.0, pp. 19-20.  The statements are 

admissible under a number of theories.  First, they are admissible under the 

Rules of Practice as evidence of a type commonly relied upon by reasonably 

prudent persons in the conduct of their affairs.  83 Ill. Adm. Code 200.610(b).  

Additionally, these quotations are also admissible as admissions:  statements by 

Nicor’s agents which tend to prove a material fact, that Nicor hid the LIFO 

strategy from Staff (and thus the Commission) prior to July of 2002.  Admissions 

are exceptions to the hearsay rule and may be admitted for the truth of the matter 

asserted.  Further, these statements are excepted from the hearsay rule if they 

are offered to show the state of mind of Nicor’s employees.  In this situation, the 

quotations demonstrate that regardless of whether or not Nicor had a formal 

policy of not highlighting the LIFO strategy, numerous Nicor employees believed 

that Nicor did have such a policy.   

   

II. Commission procedure and practice 
 

The Commission Rules of Practice recognize the uniqueness of 

Commission practice, and provide ALJs appropriate powers of discretion to admit 

evidence.  Specifically, section 200.610 states: 

                                            
1 Nicor failed to provide a quotation-by-quotation analysis of the grounds it relied on for striking 
the Staff testimony.  In fact Nicor’s broad prayer for relief fails to state with specificity which 
quotations it seeks to have stricken or whether Nicor is requesting that every quotation be 
stricken. 
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In contested cases, and licensing proceedings, the rules of 
evidence and privilege applied in civil cases in the circuit courts of 
the State of Illinois shall be followed.  However, evidence not 
admissible under such rules may be admitted if it is of a type 
commonly relied on by reasonable prudent persons in the conduct 
of their affairs.  [5 ILCS 100/10-40]  83 Ill. Adm. Code 200.610(b) 
 
The information in question falls within these criteria.  The deposition 

testimony is reasonably relied on by the Staff witnesses.  Each deponent is (or 

was) and employee of Nicor, the deponents were sworn to provide truthful 

testimony, and in many cases the deponents were represented by counsel.   

Staff’s reliance on and quotation of the deposition transcripts is consistent 

with Section 200.610(b) of the Rules of Practice.  In addition, the manner in 

which Staff has used deposition transcripts is consistent with Commission 

procedure and practice.  As the ALJs are well aware, testimony at the 

Commission is pre-filed.  “It is the policy of the Commission to encourage the 

advance submission of testimony and exhibits by all parties and staff witnesses.”  

83 Ill. Admin. Code Section 200.660.  Regarding pre-filed testimony, the 

Commission is best served when both the party positions, and support for such 

position, are clearly articulated.  Indeed, it is when a party fails to provide the 

appropriate explanation and support in its pre-filed testimony that the potential for 

confusion exists.  That is, including the excerpts in Staff pre-filed testimony 

decreases the likelihood of confusion. 

Throughout its Memorandum, Nicor presents erroneous arguments 

and cites caselaw which upon close review is not supportive of its Motion.  

For instance, the facts in Commonwealth Edison, Docket No. 90-0038 are 
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distinguishable from the facts in this docket.  In the ComEd docket, a 

portion of a witness’ testimony was stricken on the basis that it was 

hearsay.  That testimony was “largely based on what utilities in certain 

other jurisdictions were [doing]...”  (Commonwealth Edison, Docket No. 

90-0038, p. 12 (Dec. 12, 1990))  The witness failed to provide documents 

relied upon in reaching his conclusion until the day before he testified.  

The Commission found that in order for the evidence to fit within the 

hearsay exception set forth in Section 200.610 of the Rules of Practice, 

the evidence must possess a high degree of reliability and be of the type 

that a reasonably prudent person would rely in making investments, citing 

Metro Utility v. Illinois Commerce Commission, 193 Ill. App.3d 178, 549 

N.E.2d 1327 (1990).  (ComEd, at 13)  In that docket, the Commission 

found that there was no evidence that the testimony complained of met 

the standard.  In the instant docket, Staff relies upon the sworn testimony 

of Nicor employees.  Certainly the sworn testimony of utility employees 

has a high degree of reliability and without question that evidence is of the 

type a reasonably prudent person would rely upon when formulating 

opinions about what the utility was doing. 

Staff’s argument is buttressed by the appellate court decision in Metro 

Utility.  There the court affirmed the Commission’s admission into evidence of a 

letter from a staff person at the Environmental Protection Agency.  (Metro Utility, 

pp. 1331-1332)  The appellant argued that the letter constituted “the rankest form 

of hearsay” and was “inadmissible even in an administrative hearing.”  The court 
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found that a reasonably prudent person would rely on the letter and found that it 

was reasonable for the Staff witness to do so.  Further, the court stated that even 

if the letter were inadmissible, the Staff witness could base his opinion on data 

not in evidence as long as experts in the field ordinarily rely upon such data in 

forming their opinions.   

Staff witnesses customarily rely upon information provided by utilities 

when preparing their analyses for the Commission.  Nicor’s argument that 

deposition testimony is not customarily relied upon by Staff because depositions 

are extra-ordinary in Commission practice rings hollow.  The deposition 

testimony of Company witnesses is analogous to Company-prepared written 

responses to data requests.  Both are the product of Company employees.  

Deposition testimony is taken under oath, whereas data request responses are 

not required to be verified.  The sworn testimony has the same, or a higher, 

degree of reliability as data request responses, which are routinely relied upon by 

Staff.  The Company has made no argument that would lead to the conclusion 

that the testimony is unreliable. 

The Company’s arguments about bias are similarly uncompelling.  To the 

extent the deponents’ testimony represents a one-sided presentation of the 

issues, Nicor has had the opportunity to present, through these same witnesses- 

Nicor employees, in rebuttal testimony any information which Nicor believes 

should have been, but was not, addressed during the depositions.   

Further, Staff does not attempt to present the depositions “wholesale” as 

was the case in the Alaska Public Utility Commission order relied upon by Nicor.  
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Staff witnesses provided specific quotations, which were relied upon in 

formulating their opinions.  This appears to be the method espoused by the 

Alaska Commission: 

We expect the parties to review discovery responses and 
include selected excerpts of the responses in prefiled testimony 
and exhibits.  We would expect that MEA witnesses would use the 
information gleaned in discovery depositions to support or 
substantiate statements in their own prefiled testimony, just as they 
use information obtained through interrogatories for that purpose. 

 
In re Matter of Tariff Revision, Docket No. U-01-108, 2002 Alas. (Alaska 

Pub. Util. Commission, Sept. 24, 2002)   

As Nicor itself has pointed out many, many times, there are vast amounts 

of information and many complex issues in this docket.  In light of this, Staff’s use 

of the transcripts in its pre-filed testimony does not produce a “tendency to create 

confusion”, but rather it serves to alleviate the same.  Staff witnesses’ reference 

to deposition information in its pre-filed testimony serves to assist the 

Commission in understanding the basis for the positions taken.  Additionally 

there is a notice benefit to parties that utilization of the deposition transcripts in 

pre-filed testimony accomplishes.  That is, it alerts all parties, at the pre-filing 

stage, to the sponsor’s intended use of the deposition.  This serves to benefit all 

parties by reducing “surprise” or “prejudice” claims, and allowing other parties to 

address the depositions in their own testimony.  Thus practical considerations 

dictate utilization of deposition excerpts in the manner presented by Staff.  

III. Admissions 
 
 Nicor states “This testimony, if allowed to be admitted in its current form, 

presents the inescapable and outrageous image of a party opinion witness 
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literally reading page after page of otherwise inadmissible hearsay into the 

evidentiary record.”2 (Nicor Memo, p. 2, emphasis added)    There is a significant 

flaw in Nicor’s “outrageous image” argument, namely the deposition information 

utilized by the Staff and GCI witnesses is not otherwise inadmissible hearsay.  In 

addition to being properly relied upon as the basis for opinion testimony, the 

deposition excerpts are admissible, as party admissions.  Illinois law clearly holds 

that “(a) statement made out of court by a party to an action, which tends to 

establish or disprove a material fact in a case, is admissible as an exception to 

the hearsay rule and it competent evidence against that party. Bafia v. City 

International Trucks, Inc., 258 Ill. App. 3d 4, 9, 629 N.E.2d 666 (1994).  A 

statement by an agent may be an admission on the part of the principle and may 

be introduced substantively against the principle. Pavlik v. Wal-Mart Stores Inc., 

323 Ill.  App.3d 1060, 753 N.E. 2d.1007 (2001).   

 These criteria clearly fit the case at hand.  In its discussion of the LIFO 

strategy set forth in its direct case, Staff contends that “…the Company was keen 

to keep this information from the Staff, and was worried that the Staff might figure 

out the LIFO strategy on its own” (ICC Staff Exhibit 1.0, p10.)  In an 

accompanying footnote, (as discussed above) Staff witness Zuraski refers to 

deposition transcript testimony that provides support for this contention. In its 

rebuttal testimony, the Company has contested Staff’s contentions. (Nicor Ex. 

9.0, p. 4)  Thus, the subject matter of the deposition references is clearly 

material.  

                                            
2 As noted above, Staff witnesses do not read page after page of excerpts into the record. 
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 Agency, the second component of the admissions criteria is also clearly 

established.  Statements by an employee concerning matters within the scope of 

her/his employment constitute an admission.  (Pietruszynski v. McClier 

Corporation, 338 Ill. App. 3d 58, 65-66, 788 N.E.2d 82, 88 (2003))  Each 

deponent cited is (or was formerly) an employee of Nicor.  The main focus of 

deposition questioning related to actions taken and/or knowledge acquired by the 

deponent in the context of their employment with Nicor. Each deponent provided 

their sworn testimony in response deposition questions.    

As further support for Staff’s admissions argument, Illinois Supreme Court 

Rule  212 allows discovery depositions to be used inter alia: 

• As an admission made by a party or by an officer or agent of a 
party in the same manner and to the same extent as any other 
admission made by that person; 

• If otherwise admissible as an exception to the hearsay rule; 
   

Illinois Supreme Court Rule 212 (a)(2)-(3).   

Thus, relevant rules and caselaw support Staff’s use of deposition excerpts in its 

pre-filed testimony. 

IV. Conclusion 
 
 For the reasons expressed above, Staff’s use of deposition excerpts in its 

pre-filed testimony is proper as a matter of law and is appropriate in light of 

Commission practice and procedure 

 WHEREFORE, for the foregoing reasons, the Staff of the Illinois 

Commerce Commission respectfully requests that Nicor’s Motion be denied. 
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       Respectfully submitted, 
 

        
       __________________________ 
       JANIS E. VON QUALEN 
       JOHN J. REICHART 
       Staff Attorneys 
 
       Counsel for the Staff of the 
       Illinois Commerce Commission 
 
 
 
 
 
JANIS E. VON QUALEN 
Office of General Counsel 
Illinois Commerce Commission 
527 East Capitol Avenue 
Springfield, IL  62701 
Phone:  (217)785-3402 
Fax:  (217)524-8928 
jvonqual@icc.state.il.us 
 
JOHN J. REICHART 
Office of General Counsel 
Illinois Commerce Commission 
160 North LaSalle St., Suite C-800 
Chicago, IL  60601-3104 
Phone: (312)793-2877 
Fax:  (312)793-1556 
jreichar@icc.state.il.us 
 



VERIFICATION

Janis E. Von Qualen, being first duly sworn, depose and state that I am an

attorney in the Office of General Counsel of the Illinois Commerce Commission; that I

have read the Response of the Staff of the Illinois Commerce Commission to the Verified

Motion for Ruling on the Use of Deposition Transcripts in Pre-Filed Testimony and know

the contents thereof; and that the statements contained in the Staff Objections to Nicor

Data Requests are true, correct to the best of my knowledge, information and belief.

~ 1. {/~~
Janis E. Von Qualen
Staff Counsel
Illinois Commerce Commission

Subscribed and sworn to before me
this 18th ay of February, 2004.


