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INTRODUCTION 
 

On February 4, 2004 Nicor filed a Motion for Ruling on Use of Discovery 

Deposition Transcripts in Pre-Filed Testimony (including a Memorandum of law in 

support of its Motion).  The issue before the Commission is succinct: Does the law 

prohibit Staff and Intervenor expert witnesses from using direct quotes from deposition 



transcripts in their testimony?  In order to properly address this question the Commission 

needs to examine the facts of this proceeding as they relate to both the Commission rules 

and precedent, and the rules of the Illinois Supreme Court.   

FACTS 

While the Commission handles hundreds of cases every year, the current 

proceeding poses unique elements rarely posed to this regulatory body.  Docket No. 02-

0067 started over two years ago as a routine two-year review of Nicor’s Performance 

Based Ratemaking program (PBR).  The case proceeded along the traditional 

Commission path until approximately a week before the parties’ briefs were due, when a 

Nicor employee presented CUB with a fax indicating that Nicor had not disclosed key 

facts in the case to the parties. 

After reviewing the fax, the Commission found that it raised issues sufficient to 

re-open the record in the case in order to determine whether Nicor had in fact failed to 

disclose information that potentially affected the outcome of the case.  Upon re-opening 

of the record, CUB had two options for additional discovery, either submit additional 

data requests or depose Nicor employees.  CUB chose to do both.  CUB believed that the 

depositions provided the best opportunity to obtain comprehensive, accurate responses 

directly from Nicor employees.  

Staff and Intervenors participated in discovery depositions during July 2003.  The 

depositions were conducted under oath and Nicor’s attorneys defended all of the Nicor 

employees deposed.  In drafting his testimony, CUB/CCSAO witness Mierzwa reviewed 

both the data responses and depositions, and he quoted from both.   

 2



At the stage in the proceeding when witnesses draft their testimony discovery has 

not been admitted into evidence, as this occurs at the hearing.  It is standard procedure for 

witnesses to quote from data responses in their testimony.  In this proceeding, Nicor does 

not object to parties quoting verbatim from data responses, but it does object to the 

parties quoting verbatim from the deposition transcripts. 

ARGUMENT 

 At the core of its Motion Nicor argues, “these parties pre-filed testimony for 

certain witnesses that improperly quotes directly and extensively from the discovery 

deposition transcripts – as if the underlying examinations had been conducted under the 

evidentiary protections of the hearing room and the information elicited was unbiased, 

objective, and competent for presentation to the Commission as factual matter.”  Nicor 

Memo of Law at 2.  More specifically, Nicor argues that the discovery depositions 

constitute inadmissible hearsay. Id. at 4.  Although, Nicor seems to be unclear on this 

argument as it does not object to any party’s “use of information obtained in the 

discovery depositions to develop and support it’s witness’ pre-filed testimony,” it objects 

to the incorporation of excerpts from the discovery depositions.” Id. at 3.   

 In response to this argument, CUB submits that quoting from depositions does not 

materially differ from quoting directly from data responses, which is entirely consistent 

with Commission rules and practices.  Moreover, the Illinois Supreme Court rules and 

case law allow the use of discovery depositions by expert witnesses.  The depositions 

were conducted under oath and are not being presented as “a factual matter,” but as an 

underlying premise for an expert witness’ opinion.  Additionally, Nicor fails to explain 

why quoting directly from the deposition transcripts is less accurate or more unreliable 
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than paraphrasing the deponent’s testimony, which would seem to open the door for 

greater criticism that CUB’s witness misstated the deponent’s testimony. 

 
I. THE COMMISSION RULES ALLOW PARTIES TO DEPOSE 

WITNESSES 
 
 Several sections of the Commission Rules and the Rules of the Illinois Supreme 

Court apply to the issue at hand.  The Commission discovery rules allow parties to 

depose witnesses. 83 Ill. Admin. Code § 200.340.  Section 200.360 states, “The 

Commission, any Commissioner, the Hearing Examiner or any party may, in any 

investigation or hearing before the Commission, cause the deposition of witnesses 

residing within or without Illinois to be taken in the manner prescribed by law for like 

depositions in civil actions in the courts of Illinois…” 83 Ill. Admin. Code § 200.360.  

Additionally, Rule 200.610 states, “In contested cases, and licensing proceedings, the 

rules of evidence and privilege applied in civil cases in the circuit courts of the State of 

Illinois shall be followed.  However, evidence not admissible under such rules may be 

admitted if it is of a type commonly relied upon by reasonably prudent persons in the 

conduct of their affairs.” 83 Ill. Admin. Code § 200.610.   

In essence, Rule 200.610 gives the Commission considerable flexibility in 

determining what evidence it wants to rely upon.  The Commission must allow expert 

witnesses to use specific quotes from depositions if such evidence is admissible under the 

Supreme Court rules, or if it meets the broader criteria that it is of a type commonly relied 

upon by reasonable persons.  CUB submits that the use of specific quotes meets either 

criteria.  As discussed below, the Commission has every reason to find that the 

depositions, taken under oath, are reliable and would be relied upon by a prudent person. 
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II. THE SUPREME COURT RULES ALLOW USE OF DEPOSITIONS 

 
 Nicor asserts that the Illinois Supreme Court Rules distinguish between discovery 

depositions and evidentiary depositions and that parties may only use discovery 

depositions “for impeachment of the deponent or as an admission by a party, its officer, 

or agent. Ill. Sup. Ct. R. 212(a).” Nicor Memo of Law at 7.  While the Illinois Supreme 

Court rules distinguish between discovery depositions and evidentiary depositions, how 

Nicor reaches its narrow reading of Rule 212 is unclear.  Additionally, it is unclear why 

Nicor believes that the depositions do not constitute an admission. 

 Contrary to Nicor’s limited reading of the Supreme Court Rules, Section 212(a) 

Purposes for Which Discovery Depositions May Be Used, includes: (2) as an admission 

made by a party in the same manner and to the same extent as any other admission made 

by that person; (3) if otherwise admissible as an exception to the hearsay rule; and (4) for 

any purpose for which an affidavit may be used.  CUB submits that the deposition 

transcripts should be admitted under any of these three sections. 

 
A. The Deponents Statements are Admissions 

 
 In In Re Estate of Rennick, the Illinois Supreme Court addressed the issue of the 

use of discovery depositions and ruled, citing a long line of cases, that “testimony at a 

discovery deposition may constitute a judicial admission.” In Re Estate of Rennick, 181 

Ill. 2d. 395, 407, 692 N.E. 2d 1150 (1998).  Consistent with the Illinois Supreme Court 

ruling, according to Cleary and Graham’s Handbook of Illinois Evidence, “testimony at a 

discovery deposition is usually held to be an evidentiary admission.” Cleary and 
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Graham’s Handbook of Illinois Evidence, § 802.12 at 689 (M. Graham, Eighth Ed. 

2004).   

In a case similar to the present proceeding, involving the Commission regulating 

Savings and Loans for Illinois, the Appellate court  ruled, “ An admission made by a 

party, or an officer or agent of a party in a discovery deposition, is admissible in the same 

manner and to the same extent as any other admission made by that person.” Security 

Savings and Loan Association v. The Commissioner of Savings and Loan Associations for 

the State of Illinois, 77 Ill. App. 3d 606, 611, 396 N.E. 2d 320, 33 Ill. Dec. 95 (3rd Dist. 

1979). 

 Any Nicor employee can make an admission as long as it concerns matters within 

the scope of their employment.  Relying on Cleary & Graham’s Handbook of Illinois 

Evidence, the Illinois Appellate Court in Pavlik v. Wal-Mart Stores, Inc., ruled 

“[S]tatements by an employee concerning a matter within the scope of her employment 

constitute admissions by her employer if the statements are made during the existence of 

the employment relationship.” Pavlik v. Wal-Mart Stores, Inc., 323 Ill. App. 3d 1060, 

1065, 753 N.E. 2d 1007, 257 Ill. Dec. 381 (1st Circ. 2001); Cleary & Graham’s 

Handbook of Illinois Evidence, § 802.9 at 770 (7th Ed. 1999).1  In its Motion Nicor does 

not assert that any of the statements by its employees relate to matters outside the scope 

of their employment.  Hence, the Commission must assume that the deponents did not 

testify outside the scope of their responsibilities, and the their statements constitute 

admissions.     

 

 
                                                 
1 Pavlik references a very lengthy line of cases supporting this premise. 
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B. The Deponents Statements Should Also be Admitted as an 
Exception to  Hearsay   

 
 CUB also submits that the statements are admissible as an exception to hearsay. 

In Rennick the Illinois Supreme Court also emphasized that statements made by a party 

during a deposition “are admissible as an exception to the rule excluding hearsay when 

introduced by a party opponent.  For this reason, a party and his or her attorney know at 

the time of the party’s deposition that any statement made could be used as an 

admission.” In Re Estate of Rennick at 408.   

 Eight years before the Illinois Supreme Court ruling in In Re Estate of Rennick the 

Appellate court addressed the hearsay issue in the context of the Illinois Commerce 

Commission proceedings.  In a case involving Metro Utility Company, a sewer and water 

utility company in northeastern Illinois, the court ruled a Commission Staff witness could 

rely on a letter from Illinois EPA that stated, “‘[I]n most instances such improvements 

can be made for $2.00 per gallon per day of capacity added or less.’” Metro Utility v. The 

Illinois Commerce Commission, 193 Ill. App. 3d 178, 181, 549 N.E. 2d 1327, 140 Ill. 

Dec. 455 (2nd Dist. 1990).  The court notes that the Commission adopted Rule 200.610(b) 

which allows the Commission to consider any evidence that a reasonably prudent person 

would rely upon. Id. at 185.  Additionally, the court stated, “King, as an expert, could 

base his opinion on data not in evidence, including the opinions of others, as long as 

experts in the field ordinarily rely on such data in forming their opinions.” Id. at 186. 

 Technically the deposition transcripts differ from the EPA letter, but would be 

similarly reliable, if not more so.  Staff and Intervenor witnesses quote from the 

depositions of Nicor’s own employees who testified under oath.  In contrast, in Metro 

Utility the letter from EPA was not drafted under oath and would seem to be less reliable. 
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Witnesses in utility cases routinely rely on discovery, in the form of data responses, from 

parties and quote directly from such responses.  Discovery depositions should not be 

treated any differently than data responses.   

 
C. The Depositions Do Not Differ from Affidavits 

 
 Under the Supreme Court Rules discovery depositions can be used for any pupose 

a party could use an affidavit. Illinois Supreme Court Rule 212 (a)(4).  Clearly expert 

witnesses would be allowed to rely on affidavits by company employees, hence, they 

should be allowed to rely on the deposition transcripts. 

   
III. CONTRARY TO NICOR’S ASSERTIONS THE DEPOSITIONS 

ARE INHERENTLY RELIABLE 
 
 Nicor makes the bold assertion that the deposition transcripts are biased and 

unreliable, but fails to adequately support its position.  Nicor Memo of Law at 9.  First, 

the company argues that, “discovery depositions are not customarily relied upon in 

practice or in evidence in Commission proceedings.” Id.  However, this argument ignores 

the reality of the current situation.  Depositions are not customary in Commission 

practice because it is so rare that a utility’s veracity has been called into question in a way 

that makes depositions necessary.  In theory, the depositions should not produce 

information that is any different from data responses.  If they do, then this would indicate 

that Nicor’s data responses are not reliable. 

 Nicor further claims, “These examinations, however, took place outside the 

hearing room and the evidentiary protections expressly adopted by the Commission to 

ensure the integrity of the record in its proceedings.”  Nicor Memo of Law at 9.  While 

the examination of the deponents did take place outside the hearing room, witnesses 
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always submit pre-filed testimony and respond to data requests “outside the hearing 

room.” The Commission assumes the veracity and reliability of such testimony and data 

responses. Nicor fails to explain why the deponents’ testimony is somehow unreliable, 

and it is difficult to conceive how Nicor could make such argument, given that the 

deponents testified under oath represented by Nicor’s attorneys.  

 In support of its position, Nicor cites only one public utility commission 

proceeding where a commission ruled that a witness could not quote from deposition 

testimony.  Moreover, review of this case raises several questions regarding the Alaska 

Commission’s ruling.  In fact, it appears that the Alaska Commission allows parties to 

cite excerpts from testimony, and prohibits only the submission the entire deposition.   

While the Alaska Order does not set forth the facts regarding the use of 

depositions, it appears that a party (MEA) filed the complete deposition transcript.  

“Chugach (the party bringing the motion) argued that if MEA is allowed to file the 

deposition as prefiled testimony, the MEA will not seek the issuance of subpoenas…In 

any event we do not accept the ‘wholesale’ introduction of discovery responses.” in Re 

Tariff Revision, Docket No. U-01-108, 2002 Alas. PUC LEXIS 469, at 9 (Alaska PUC  

Sept. 24, 2002).  Based on these excerpts, it appears that MEA attempted to submit the 

entire deposition in its own testimony, which is not what CUB or Staff attempts to do. 

Seemingly contradicting Nicor’s position regarding the depositions, the 

Commission ruled: 

 
Discovery responses are not made part of the public record in a proceeding 
unless, and until, a party incorporates applicable portions of the discovery 
responses in prefiled testimony.  We expect the parties to review 
discovery depositions and include selected excerpts of the responses in 
prefiled testimony and exhibits. 
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Id. (emphasis added). This statement seems entirely consistent with what CUB’s witness 

and Staff witnesses did, they have included selected excerpts in their testimony.  Mr. 

Mierzwa quotes directly from the transcripts, but he certainly does not quote extensively 

and does not base his entire testimony on the quotes. 

 
IV. The Quotations from the Discovery Transcripts are not More 

Prejudicial than Probative 
 
 Nicor’s final argument, that the deposition excerpts are more prejudicial than 

probative is meritless.  CUB’s witness cited the depositions in his direct testimony.  He 

cited testimony by Nicor’s own employees given under oath.  Nicor has every 

opportunity to have the exact same deponent, or any other witness, file testimony 

explaining or rebutting Mr. Mierzwa.  Then Nicor will have the opportunity to argue the 

merits of Mr. Mierzwa’s use of the deposition transcripts in its briefs. 

 Nicor’s concern that “the transcripts could be mistaken for substantive evidence,” 

or that they are otherwise confusing, completely ignores the fact that the case is being 

heard by Administrative Law Judges and will ultimately be decided by the Commission.  

Nicor Memo of Law at 11.  As opposed to a jury trial in civil court where jurors could be 

confused by an expert’s reliance on depositions, the ALJs and Commissioners have the 

ability to judge Mr. Mierzwa’s use of the depositions for themselves.   

 
 

CONCLUSION 
 

 Read in its totality, Nicor’s Motion creates a very misleading picture of the issue 

before the Commission.  CUB/CCSAO’s Witness Mierzwa merely cites a few quotations 

from Nicor’s employees in support of his findings; CUB does not attempt to submit into 
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evidence the entire depositions through its witness.  Mr. Mierzwa’s use of deposition 

quotations is entirely consistent with the Commission’s Rules, the Illinois Supreme Court 

Rules, Cleary & Graham’s Handbook of Illinois Evidence, a wide variety of case law, 

and common sense.   

 Nicor has every opportunity to submit testimony refuting Mr. Mierzwa’s quotes 

from the depositions, can cross-examine Mr. Mierzwa, and can address the credibility of 

the deponents in its briefs.  Moreover, the ALJs and Commissioners can consider Mr. 

Mierzwa’s use of the depositions and assign the appropriate weight to their value and his 

conclusions.  Thus, the Commission should find that CUB’s expert witness’ use of quotes 

from the depositions satisfies both the letter and intent of the law. 

 
Dated:  February 18, 2004 
 
       Respectfully submitted, 
 
 
 
       ______________________ 
       Robert J. Kelter 
       Director of Litigation 
 
Robert J. Kelter 
Director of Litigation  
Citizens Utility Board 
208 S. LaSalle, Suite 1760 
Chicago, IL  60604 
(312) 263-4282 
(312) 263-4329 fax 
rkelter@cuboard.org
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