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VERIFIED RESPONSE TO STAFF OBJECTIONS TO DATA REQUESTS 

Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas” or the 

“Company”), through its undersigned attorneys, hereby respectfully responds to the Staff 

Objections to Nicor Data Requests (the “Objections”) pursuant to the rulings of the 

Administrative Law Judges (“ALJs”) at the January 15, 2004 hearing.   

In its 26-page filing, Staff offers no lawful basis to support its continued refusal to 

cooperate in discovery and to respond to the Company’s First Set of Data Requests on Staff (the 

“Staff Data Requests”), which is now more than five months old.  As shown below, Staff’s 



Docket Nos. 01-0705/02-0067/02-0725 2 

Objections should be denied, and Staff should be required to respond to this discovery, like any 

other party, without further delay. 

I. 
Introduction 

On August 21, 2003, Nicor Gas served the Staff Data Requests.  The Staff Data Requests 

address five discrete topic areas, each of which relates to claims asserted by the parties and 

contested issues here.  Staff has not disputed—and its Objections expressly concede—that the 

issues addressed in the Staff Data Requests are relevant to this proceeding. 1 

On November 26, 2003, Staff initially objected to the Staff Data Requests on the basis 

that Staff has no obligation to respond to discovery in this proceeding unless the information 

sought is in the possession of its testifying witnesses or one other identified Staff employee.2  

Staff’s position was briefed in full and rejected by the ALJs in their January 6, 2004 Ruling.  

Adopting the compromise position offered by Nicor Gas, the ALJs ordered responses by 

January 9, 2004 limited, however, to Staff’s energy- and finance-related personnel. 

Staff did not respond on January 9, 2004.  Instead, without leave, Staff filed a motion 

renewing its objection to discovery beyond its testifying witnesses.  In its motion, Staff also 

asserted an additional scope objection to Staff Data Requests Nos. 1.29-1.37, which seek Staff’s 

documents and other information related to the Company’s use of the “last- in, first-out” 

(“LIFO”) accounting method for storage gas in connection with the Gas Cost Performance 

Program (the “GCPP”).  Staff objected to the scope of these data requests which, according to 

                                                 
1   “Nicor correctly states that Staff has not disputed the relevance of the areas of inquiry addressed in the data 
requests.”  (Objections, ¶ 13). 
2   See Corrected Verified Renewed Motion to Compel Discovery from Staff, at Ex. B, December 24, 2003. 
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Staff, amount to an overly broad “what did you know and when did you know it” approach to the 

LIFO issue.  Staff also requested additional time to respond.3 

On January 9, 2004, Staff also served on the Company what it styled as a supplemental 

response to certain of the Staff Data Requests in partial compliance with the ALJs’ prior ruling.  

Staff’s supplemental response consisted of an incomplete listing of persons in its energy- and 

finance-related functions, from whom Staff might seek to obtain information responsive to the 

Staff Data Requests, and preliminary written responses to 49 of the 58 requests.  Of these, 38 

consisted of duplicate form non-responses.  Staff provided documents in response to only one 

data request, No. 1.45, some or all of which already were public. 

On January 15, 2004, the ALJs heard Staff’s motion.  After argument by the parties, the 

ALJs stated they would not reconsider their prior ruling rejecting Staff’s limitation on discovery 

to its testifying witnesses.  Staff counsel acknowledged the ALJs’ decision. 4  Nonetheless, the 

ALJs provided Staff the opportunity to present and support other objections Staff might have to 

the Staff Data Requests.5  Staff counsel also indicated at the hearing that its “new” objections 

would not apply to all 58 of the Staff Data Requests and that Staff would not delay responding to 

                                                 
3   Nicor Gas notes that Staff previously obtained additional time to respond to the Staff Data Requests until after 
Staff pre -filed its witnesses’ direct testimony in this matter in a prior round of motion practice on this discovery in 
October and November of last year.  That motion practice was precipitated by Staff’s refusal at the time to respond 
to any discovery from the Company. 
4   JUDGE HAYNES:  I don’t believe that we will reconsider our ruling regarding the number of people involved. 

    MS.  VON QUALEN:  We understand that.  (Tr., p. 29, Jan. 15, 2004). 
5   JUDGE HAYNES:  I understand now that [S]taff has additional objections that were not previously made, and, 
although we are reluctant to do so, we will grant [S]taff’s request to make further objections to these data requests.  
(Tr., pp. 27, 37, Jan. 15, 2004). 
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non-objectionable requests (in Staff’s view) during the period provided to present its further 

objections.  The ALJs encouraged Staff to expedite such supplemental responses.6 

On January 29, 2004, Staff served and filed its Objections.  The lengthy filing offers no 

basis to support Staff’s continued refusal to cooperate in discovery in this proceeding. 

• Incredibly, Staff devotes much of its filing to its prior objection that discovery on 
Staff should be limited to its testifying witnesses—even though the ALJs did not 
reopen this issue for consideration.  As shown in prior briefing, and as recognized 
by the ALJs in their January 6, 2004 Ruling and at the January 15, 2004 hearing, 
Staff’s position is not only unlawful but patently unfair. 

• Staff acknowledges that the areas of inquiry addressed in the Staff Data Requests 
are relevant to this proceeding yet nonetheless asserts that this discovery is 
“unreasonably broad, unreasonably burdensome, and unlikely to lead to relevant 
material.”  (Objections, ¶ 13).  Staff was unable to support this objection at the 
January 15, 2004 hearing and, despite the opportunity, has provided no factual or 
legal support for this claim now. 

• With respect to Staff Data Requests Nos. 1.29-1.37, concerning the LIFO issue, 
Staff argues that it should not be required to respond based upon the thin 
distinction made in its witnesses’ pre-filed testimony between the Company’s 
purported undisclosed “strategy” to monetize its LIFO assets and Staff’s actual 
knowledge of the LIFO assets and their potential use under the GCPP.  Illinois 
law offers no support for such selective disclosure in favor of one party’s 
litigation strategies and goals. 

• Finally, Staff asks the ALJs to adopt a governmental “deliberative process 
privilege” to prevent discovery upon Staff, even though the Illinois Supreme 
Court has considered and expressly declined to adopt such a privilege.   People ex 
rel. Birkett v. City of Chicago, 184 Ill. 2d 521, 705 N.E.2d 48 (1998).  Staff 
provides no support for a reversal of this binding precedent or the development of 
a unique privilege in Commission proceedings applicable only to Staff. 

Elsewhere, Staff variously asserts that the Staff Data Requests are “harass[ing],” 

“oppressive” and, even, “annoying.”  Outside Data Requests Nos. 1.29-1.37, however, Staff does 

not identify a single request to which these claims might be applied or articulate how any of the 

                                                 
6   JUDGE HAYNES:  We want to add one more thing as far as [S]taff is concerned.  If there are any data requests 
that you aren’t objecting to, we encourage you to answer those as expeditiously as possible as well.  (Tr., p. 19, Jan. 
15, 2004). 
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Staff Data Requests actually might be objectionable.  Generally, no party relishes the task of 

responding to discovery, particularly in a factually complex case.  On the other hand, Nicor Gas 

has responded to more than thirty sets of data requests from Staff, consisting of literally hundreds 

of questions and document demands, since discovery resumed in this matter two years ago.  This 

obligation is reciprocal.  Staff should not be allowed to refuse to respond to relevant discovery, 

where it cannot point to a specific request that is allegedly improper. 

Finally, Nicor Gas notes that despite Staff’s counsel’s representations to the contrary at 

the recent hearing, and the ALJs’ specific encouragement, Staff has provided no supplemental 

responsive information whatsoever to any of the Staff Data Requests since the limited and 

generally non-responsive material provided on January 9, 2004.  This case is going to hearing on 

April 19, 2004.  Without good cause, Staff has withheld information responsive to the Staff Data 

Requests for fully two months, since December 5, 2003, and through two rounds of now largely 

repetitive briefing before the ALJs.  This discovery is more than five months old.  Staff’s 

conduct is materially prejudicial to the Company and to the integrity of the Commission’s fact-

finding process.  It should not be allowed. 

II. 
Argument 

A. Staff Must Participate In Discovery On An Equal Footing With All Other Parties As 
A Matter of Law and Fundamental Fairness 

Staff asserts that the respective roles of Staff and regulated entities, such as Nicor Gas, in 

Commission proceedings support a double-standard in discovery.  Under this double-standard, 

the Company (and presumably all other parties) are subject to the liberal and open discovery 

enforced under Illinois law, including before the Commission, while Staff is not.  Staff presents 

no case law or applicable statutory authority for this remarkable proposition—which is all the 
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more remarkable, given that the ALJs rejected this same argument in their January 6, 2004 

Ruling and at the January 15, 2004 hearing. 

As a preliminary matter, Nicor Gas believes that Staff’s renewed argument to limit 

discovery in this proceeding to its testifying witnesses is not properly before the ALJs.  Staff’s 

renewal of this argument is neither appropriate nor productive at this time. 

In any event, the legal infirmities in Staff’s argument have been fully briefed and Staff 

provides no pertinent argument or authority—new or otherwise—in support of such a limitation.  

Staff initially refused to respond to the Staff Data Requests based on an arbitrarily adopted 

definition of “Staff,” which included only its testifying witnesses and one other identified Staff 

employee.  The Commission’s Rules, however, expressly define “Staff” and “Commission Staff” 

to mean “individuals employed by the Commission.”7  Therefore, Staff cannot impose an 

“unofficial” version of this definition for purposes of limiting the scope of discovery to deny the 

Company (and the other parties to this proceeding) relevant materials. 

Taking a second bite at the apple in its Objections, Staff now asserts that the 

Commission’s Rules nonetheless contemplate a limitation on discovery to Staff witnesses.  In 

support of this novel construction, to the extent it can be discerned, Staff asserts that its witnesses 

(1) are not parties in their testifying capacity (83 Ill. Admin Code § 200.40) and (2) are provided 

limited statutory authority to engage in otherwise discouraged formal discovery in preparation 

for giving testimony (see 83 Ill. Admin Code § 200.345).  It follows, according to Staff, that 

“Staff members, other than testifying witnesses in a given docket, have no relevant information.”  

(Objections, ¶ 12).   According to Staff, it is “absolved” of responding to discovery outside its 

                                                 
7   This definition expressly excludes ALJs from the definition of Staff.  83 Ill. Admin. § 200.40. 
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designated witnesses, whose “workpapers and analyses” define the scope of discovery available 

to the Company or any other party.  (Objections, ¶¶ 12, 14). 

Neither the Commission’s Rules nor well-established Illinois precedent permit such a 

self-serving outcome.  Discovery under Illinois law, including before the Commission, is liberal 

and open and intended to ensure that “each party knows as much about the controversy as is 

reasonably practicable.”  Mistler v. Mancini, 111 Ill. App. 3d 228, 231-32, 443 N.E.2d 1125, 

1128 (1st Dist. 1983); accord Carlson v. General Motors Corp., 9 Ill. App. 3d 606, 619-20, 289 

N.E.2d 439, 449-50 (1st Dist. 1972).  Staff’s assertion that its proposed arbitrary limitation on 

discovery is “not inconsistent” with Mistler—and the long- line of supporting Illinois case law—

is, at best, equivocal and, at worst, a direct misstatement of the law. 

If Staff has relevant documents and information responsive to the Staff Data Requests, 

such information should be produced.  This requirement is a matter of fundamental fairness.  As 

Judge Dolan stated at the January 15, 2004 hearing: 

I guess my problem with your position of trying to limit the 
number of people that have to respond is that would you be 
satisfied that Nicor only provided you the information from their 
witnesses that they’re going to call to testify? 

I mean, I understand that you [have] a problem with the number of 
people you are talking about and trying to get all the information 
from everybody, but, at the same time, I don’t think anybody in 
this room would be happy if Nicor said, okay, we’re only going to 
provide the information from our eight witnesses, or whatever that 
they listed on their witness statements, and then that so-called 
person that might have pertinent information is in the background 
somewhere. 

(Tr., pp. 21-22, Jan. 15, 2004).  Staff apparently was not listening. 
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B. Despite The Opportunity Provided By The ALJs, Staff Has Not Supported Its 
Objection To The Scope Or The Relevance Of The Data Requests  

Staff seeks to reconcile a contradiction in its Objections.  Staff correctly acknowledges 

that the areas of inquiry addressed in the Staff Data Requests are relevant to this proceeding.  

(Objections, ¶ 13).  Staff nonetheless asserts that this discovery is “unreasonably broad, 

unreasonably burdensome, and unlikely to lead to relevant material.”  (Id.)  Staff was unable to 

support this claim on oral argument at the January 15, 2004 hearing and has provided no factual 

or legal support for this objection in its recent filing. 

As to the purported unreasonable scope of the subject discovery, Staff offers no specific 

argument at all as to how most of the 58 items contained in the Staff Data Requests are 

unreasonably burdensome or broad—other than that they require an inquiry beyond its testifying 

witnesses.8  This argument is not new or persuasive.  (See discussion supra).  As limited by the 

ALJs in their January 6, 2004 Ruling, the Staff Data Requests seek nothing more than a 

reasonable inquiry of a finite number of persons as to five specific contested issues in this case.9  

Because Staff has not supported its generic objection on the supposed burden imposed by this 

discovery, despite requesting and receiving additional time to brief this question, the ALJs 

should require Staff to respond in full.10 

Staff’s generic relevance objection equally fails.  Staff bases its contradictory assertion 

that the Staff Data Requests, while addressed to relevant issues, will not “lead to relevant  

                                                 
8    The only discovery items discussed with any specificity in the Objections filed by Staff are Data Requests Nos. 
1.29-1.37 addressing the LIFO issue.  Staff’s discussion of these items is addressed below. 
9   See Corrected Verified Renewed Motion to Compel Discovery from Staff, at Ex. A, Decemb er 24, 2003. 
10   MR. ANDREOLI:  [W]hat we receive will be in the form of argument … it will be an objection and that 
objection will be supported? 

      JUDGE HAYNES:  If it’s not supported, then we’ll have a difficult time granting it. 

     (Tr., p. 38, Jan. 15, 2004). 
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material” on the dubious premise that facts known to Staff—so long as they are not disclosed to 

its testifying witnesses—have no application to the contested issues in this proceeding.  In 

particular, Staff asserts that its witnesses’ opinions would not be subject to cross-examination, 

based on contrary information in Staff’s possession, so long as its witnesses have been shielded 

from such facts during the course of discovery.  In Staff’s view, therefore, its choice of witnesses 

determines the standard of relevance in a proceeding. 

The law and fundamental fairness dictate otherwise.  Under Illinois law, the concept of 

relevance in discovery is broad and includes not only what is admissible at trial but also that 

which is reasonably calculated to lead to the discovery of admissible matter.  Bauter v. Reding, 

68 Ill. App. 3d 171, 175, 385 N.E.2d 886, 890 (3d Dist. 1979); see, e.g., Krupp v. Chicago 

Transit Auth., 8 Ill. 2d 37, 41, 132 N.E.2d 532, 535 (1956).  Critically, relevance in discovery is 

determined by reference to the issues presented in a given case.  Bauter, 68 Ill. App. 3d at 175, 

385 N.E.2d at 890; accord Pemberton v. Tieman, 117 Ill. App. 3d 502, 505, 453 N.E.2d 802, 804 

(1st Dist. 1983). 

Furthermore, the need for full and open discovery is the same in the courts and at the 

administrative level, and an agency, as a party to an administrative proceeding, is required to 

disclose all evidence in its possession “which might be helpful to an accused.”  Montgomery v. 

Dep’t of Registration & Educ., 146 Ill. App. 3d 222, 224-26, 496 N.E.2d 1100, 1102-03 (1st 

Dist. 1986) (original emphasis); see McCabe v. Dep’t of Registration & Educ., 90 Ill. App. 3d 

1125, 413 N.E.2d 1353 (1st Dist. 1980); Wegmann v. Dep’t of Registration & Educ., 61 Ill. App. 

3d 352, 377 N.E.2d 1297 (1st Dist. 1978).  

Staff’s attempt to distinguish Montgomery is instructive as to the fallacy in Staff’s 

approach.  The Illinois Appellate Court based its approach to the relevance issue in Montgomery 
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upon fundamental principles of due process.  Montgomery, 146 Ill. App. 3d at 224-26, 496 

N.E.2d at 1102-03.  While an agency in its quasi-judicial role has discretion in adjudicating 

claims aga inst a regulated entity, it may not abuse that discretion by withholding information in 

discovery that might be helpful to that party.  Judge Dolan’s well-considered comments at the 

January 15, 2004 hearing reflect this same consideration.  (See supra). 

To avoid this requirement, Staff asserts that the information sought by the Staff Data 

Requests, while admittedly relevant, would be not be “exculpatory” to the Company—at least 

based upon Staff’s view of the case and of what is and is not “exculpatory.”  (Objections, ¶ 20).  

Respectfully, under the circumstances presented, Staff cannot be allowed to be the arbiter of 

what might be helpful to the Company.  Moreover, Staff’s view of the case is not the only one to 

be presented to the Commission.  It would be improper to deny discovery to the Company, and 

the other parties to this proceeding, on such basis.  Illinois’ liberal and open discovery regime is 

intended to prevent exactly this kind of selective discovery, which would foreclose a 

determination on the merits. 

C. Staff Should Not Be Allowed To Refuse All Discovery Into The LIFO Issue Based 
On Its Witnesses’ One-Sided View Of The Case 

Staff’s discussion of Staff Data Requests Nos. 1.29-1.37 betrays the impossibility of its 

one-sided approach to the concept of relevance in discovery.  As previously noted, these 

discovery items seek Staff’s documents and information concerning the Company’s use of the 

LIFO accounting method in connection with the GCPP.  They are the only individual discovery 

items discussed in the Objections. 

For purposes of its Objections, Staff focuses on the relevance of Nos. 1.29-1.37, rather 

than the alleged burden imposed by any particular item, which appeared to have been the intent 

of the additional round of briefing based on Staff’s January 9, 2004 motion and its counsel’s 
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comments at the January 15, 2004 hearing.  Notably, Staff offers no specific argument as to No. 

1.37, although the ALJs specifically requested an explanation of Staff’s position on this item.  As 

to the alleged burden, Staff merely reasserts its prior unexplained objection that these items 

“amount to a ‘what did you know and when did you know it’ as to Nicor’s use of [LIFO] method 

of accounting for gas in storage inventory.”  (Objections, ¶ 22). 

Staff was unable to articulate at the January 15, 2004 hearing what it meant by this 

objection or why the discovery at issue is so burdensome that Staff should not be required to 

respond at all.  Given the size of the refunds sought by Staff in this proceeding (totaling 

approximately $102 million) and the unprecedented discovery imposed on the Company, Staff’s 

blanket refusal to conduct any reasonable inquiry into the LIFO issue does not meet its 

obligations as a party.  At a bare minimum, Staff should be required to respond to each of these 

items to the extent they merely seek documentation (see Nos. 1.31, 1.32, 1.36, and 1.37), which 

would represent a further limit on any supposed burden.  Nicor Gas respectfully submits that five 

months is an ample period of time for any party to examine its files on a given issue and produce 

relevant documents. 

On the relevance question, Staff asserts that a distinction made by its witnesses in their 

pre-filed testimony should prevent any discovery by the Company on the LIFO issue.  Staff is 

seeking approximately $20.8 million in refunds (of the total $102 million) based on its 

witnesses’ opinions that Nicor Gas purportedly developed a “strategy” to monetize low-cost 

storage assets on its books prior to the Commission’s approval of the GCPP in Docket 99-0127 

and allegedly withheld information related to that plan to obtain approval of the GCPP.11  

                                                 
11   See, e.g., Direct Testimony on Reopening of Richard J. Zuraski, Staff Ex. 1.0, pp. 16-39.   
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According to these witnesses, the disclosure of this alleged “strategy” would have altered Staff’s 

positions in the 1999 case and, ultimately the make-up of the GCPP. 

Staff asks the ALJs to deny any discovery by the Company into its knowledge and 

understanding of the Company’s use of LIFO accounting for storage gas because, at least in 

Staff’s view, the only issue for consideration is the Company’s alleged undisclosed “strategy” to 

profit from the low-cost LIFO assets under the GCPP.  Indeed, Staff goes further and asserts that 

no information obtained from Staff on the LIFO issue could be relevant because: 

The record in Docket No. 99-0127 speaks for itself, and 
presumptively contains the totality of information the Illinois 
Commerce Commission considered in ruling on Nicor’s request for 
relief under Section 9-244 of the Public Utilities Act. 

(Objections, ¶ 25).  Thus, Staff asks the ALJs not only to limit discovery in this proceeding 

based solely on its view of the case but to “presume” that Staff had no relevant information about 

the LIFO issue prior to or during the 1999 proceeding.   

Illinois law offers no support for such a wildly one-sided approach to discovery.  (See 

discussion supra).  While the merits of Staff’s position obviously will not be resolved in this 

discovery dispute, it is Nicor Gas’s position that Staff’s witnesses’ opinions with respect to the 

allegedly undisclosed LIFO “strategy” are unfounded.  It is the Company’s position that no such 

“strategy” existed.  Moreover, it is the Company’s position that Staff in its regulatory capacity at 

all times possessed the documentation and information necessary to understand the practical 

opportunity for the Company to reach and utilize its LIFO assets under the GCPP for the benefit 

of ratepayers and itself, so that Staff (despite its witnesses’ strong language) could not have been 

misled.   
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In short, there are at least two sides to the disputed LIFO issue.  Just as Staff has been 

entitled to liberal and open discovery upon Nicor Gas, which it has used to develop its witnesses’ 

opinions, Nicor Gas is entitled to the opportunity for discovery upon Staff for purposes of testing 

Staff’s witnesses’ opinions and developing its own case.  Most importantly, the Commission is 

entitled to know that the record of evidence placed before it for determination is based upon all 

the facts, so that the determination may be rendered on the merits.  See, e.g., Bus. & Prof’l 

People for Public Interest v. Ill. Comm. Comm’n, 136 Ill. 2d 192, 233-34, 555 N.E.2d 693, 712 

(1990) (Commission order to be based solely on record). 

Staff’s objection to the relevance of Data Requests 1.29-1.37 should be denied. 

D. The Illinois Supreme Court Has Rejected The Deliberative Process Privilege And 
Staff Provides No Support For Adoption Of A Unique Privilege Insulating It From 
Discovery 

Finally, Staff proposes that the ALJs recognize a governmental deliberative process 

privilege to bar discovery into “communications internal to the agency that relate to the 

development of testimony by Staff witnesses.”  (Objections, ¶ 38).  Staff provides no basis in 

Illinois law for the adoption of such a privilege before the Commission, and there is none.12 

Illinois does not recognize the deliberative process privilege.  In the very case cited by 

Staff in support of its proposal, the Illinois Supreme Court considered and rejected adoption of 

such a privilege in Illinois.  People ex rel. Birkett v. City of Chicago, 184 Ill. 2d 521, 705 N.E.2d 

48 (1998).  The Court concluded that the damage to the truth-seeking process inherent in any 

such broad-based privilege against discovery outweighs any arguable benefit to governmental 

                                                 
12   Within this section, Staff also argues that the ALJs should apply Illinois Supreme Court Rule 213 to bar the 
requested discovery.  Specifically, Staff asserts that “unless a Staff witness bases his or her conclusions or opinions 
on comments or other materials, it would appear they are not discoverable under Supreme Court rules irrespective of 
whether they originated inside or outside the agency.”  (Objections, ¶ 36).  Repetition appears to be the path Staff 
has chosen in its Objections, because Staff previously has supported and lost this argument.  The ALJs have ruled 
that Rule 213 does not apply directly to this proceeding.  (Tr., p. 43-44, May 12, 2003). 
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decision-making processes.  Birkett, 184 Ill. 2d at 533, 705 N.E.2d at 53.  As the Court 

concluded:  “[I]n light of the range of competing policies underlying the deliberative process 

privilege, its adoption should be left to the General Assembly.”  Id.  The General Assembly has 

not adopted any such privilege, and the Birkett decision is binding law in Illinois. 

Even if such a privilege were recognized in Illinois, Staff would not qualify for 

protection.  Staff functions as a party in contested cases before the Commission; it cannot and 

does not participate in the deliberative process, which is left to the ALJs and the Commissioners 

and their assistants.  Nicor Gas notes that Staff members who are assigned to assist 

Commissioners in connection with a given proceeding are not allowed to discuss the case with 

other members of Staff.  Similarly, the deliberative process privilege ordinarily applies only to 

the highest- level governmental officials.  See Birkett, 184 Ill. 2d at 532-33, 705 N.E.2d at 53 

(discussing application of the privilege under federal law).  Even there, such a privilege does not 

outweigh the “fundamental demands of due process of law.”  See U.S. v. Nixon, 418 U.S. 683, 

713, 94 S. Ct. 3090, 3110 (1974).  If the President is subject to such demands, Staff is, as well. 

Lastly, Staff would not qualify even in the event the ALJs determined to adopt a new 

privilege against discovery.  See Birkett, 184 Ill. 2d at 533-34, 705 N.E.2d at 53-54 (discussing 

application of Ill. Educ. Labor Relations Bd. v. Homer Cmty. Consol. School District, No. 208, 

160 Ill. App. 3d 730, 514 N.E.2d 465 (4th Dist. 1987).  While recognizing that adoption of any 

such privilege is presumptively a legislative task, a party seeking its imposition must 

demonstrate four conditions for the forum even to consider the request, including essentially a 

specific expectation of confidentiality.  See Birkett, 184 Ill. 2d at 533-34, 705 N.E.2d at 53-54.   

Staff cannot establish even this first essential prong.  Instead, Staff merely states that its 

“communications originate in confidence, not only because of the decades-old understanding of 
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the working relationship that exists among the professionals at the Commission, but also because 

so much of the material under consideration by Commission Staff at any point in time is itself 

confidential.”  (Objections, ¶ 42).  Confidentiality in this proceeding does not rest upon a 

privilege against discovery.  Staff’s vague and unsupported alternative argument does not meet 

the burden imposed on a party seeking a privilege under Illinois law. 

III. 
Conclusion 

WHEREFORE, for all these reasons, Nicor Gas respectfully requests a ruling requiring 

Staff to respond to the Staff Data Requests in full, subject only to the limitation imposed by the 

ALJs in their January 6, 2004 Ruling, and providing such other relief as is just and appropriate. 

Dated:  February 5, 2004   Respectfully submitted, 

NORTHERN ILLINOIS GAS COMPANY 
D/B/A NICOR GAS COMPANY 
 
By:    
        One of its attorneys 

John E. Rooney 
Thomas A. Andreoli 
Sonnenschein Nath & Rosenthal 
233 South Wacker Drive 
Chicago, Illinois 60606 
(312) 876-8000 
jrooney@sonnenschein.com 
tandreoli@sonnenschein.com 
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