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VERIFIED MOTION FOR RULING  
ON USE OF DISCOVERY DEPOSITION TRANSCRIPTS IN PRE-FILED TESTIMONY 

Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas” or the 

“Company” ), through its undersigned counsel, hereby moves the Administrative Law Judges, 

pursuant to Section 200.190 of the Commission’s Rules of Practice, 83 Ill. Admin. Code 

§ 200.190, for a ruling limiting the use of direct quotations from the discovery deposition 

transcripts in this proceeding in the parties’ pre-filed testimony.   

In support of this Motion, Nicor Gas states as follows: 
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1. On November 7, 2003, Nicor Gas filed a Verified Motion for Ruling on Use of 

Discovery Depositions.  The motion requested a limitation on the use of direct quotations from 

the transcripts of the discovery depositions in this proceeding in the pre-filed testimony of party 

witnesses.  Nicor Gas submitted its motion in anticipation of the direct testimony of Staff’s and 

the Intervenors’ witnesses, which was to be pre-filed on November 21, 2003, based upon these 

parties’ statements to Nicor Gas that they intended to include verbatim excerpts from the 

discovery deposition transcripts in their witnesses’ pre-filed testimony. 1   

2. On November 12, 2003, the Administrative Law Judges (the “ALJs”) set an 

expedited briefing schedule on the Company’s motion.  Counsel for the Cook County State’s 

Attorney’s Office objected to the schedule in subsequent discussions with Nicor Gas counsel.  

On November 13, 2003, Citizens Utility Board objected to the briefing schedule in an ex parte 

communication to the ALJs.  On the same date, Staff filed a request for an extension of time to 

respond to the Company until December 3, 2003, or two (2) weeks after its witnesses’ testimony 

had been pre-filed.  As a show of good faith and without waiver of the merits its request, the 

Company withdrew its original motion on November 13, 2003. 

3. On November 14, 2003, to preserve the status quo, Nicor Gas filed a Verified 

Motion to Require Pre-Filed Testimony to Be Filed under Seal.  On November 17, 2003, the 

ALJs granted the requested relief. 2   

                                                 
1   As referenced herein, “Intervenors” refers to Citizens Utility Board and the Cook County State’s Attorney’s 
Office. 
2   Various parties subsequently sought clarification of the November 17, 2003 Ruling.  On November 21, 2003, the 
ALJs clarified their ruling, so that pre-filed testimony that did not incorporate excerpts from the discovery 
deposition transcripts could be filed in the ordinary course as provided for under 83 Ill. Admin. Code § 200.605.  On 
November 25, 2003, the Company, Staff, and the Intervenors requested that the ALJs allow Staff and the Intervenors 
to re-file the testimony of their witnesses previously pre-filed under seal in redacted form, with information from the 
discovery depositions treated as confidential.  The ALJs adopted the parties’ request on December 2, 2003. 
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4. On November 21, 2003, Staff and the Intervenors pre-filed testimony on behalf of 

certain witnesses which, as anticipated, contains extensive quotations selected from the 

discovery deposit ions.  Specifically, the pre-filed testimony submitted by Staff on behalf of its 

witnesses Richard J. Zuraski (Staff Ex. 1.0) and Mark Maple (Staff Ex. 2.0) and by the 

Intervenors on behalf of Jerome D. Mierzwa (GCI Ex. Ex. 1.0) includes verbatim excerpts from 

the deposition transcripts.  In total, these witnesses devote 77 pages of their testimony and 

exhibits to direct quotations from the discovery depositions. 

5. Staff’s and the Intervenors’ rebuttal testimony is scheduled to be pre-filed on 

February 27, 2004.  Nicor Gas has received no indication from these parties that they intend to 

refrain from the improper use of direct quotations from the discovery depositions in their rebuttal 

testimony or to withdraw and re-file Messrs. Zuraski’s, Maple’s and Mierzwa’s direct testimony 

to rectify the inappropriate use of excerpts from the discovery depositions in such materials.  

These parties’ failure to conform their witnesses’ pre-filed testimony to customary and well-

established evidentiary standards threatens the fairness and efficiency of the process and the 

integrity of the record in this matter. 

6. Accordingly, Nicor Gas is submitting this Motion and the supporting legal 

memorandum and seeking a ruling at this time to enforce the proper use of the discovery 

depositions in Staff’s and the Intervenors’ pre-filed rebuttal testimony—which does not include 

their witnesses literally reading page after page of hearsay from the discovery deposition 

transcripts into the evidentiary record.   In the event the ALJs provide such a ruling, Nicor Gas is 

requesting that Staff and the Intervenors be required to re-file the direct testimony of Messrs. 

Zuraski, Maple, and Mierzwa to correct these witnesses’ prior misuse of the discovery deposition 

transcripts.   
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7. Given the importance of the issues presented, Nicor Gas submits it is more 

efficient for all concerned to address this Motion now—well prior to the February 27, 2004 

deadline for Staff’s and the Intervenors’ rebuttal testimony—rather than in the short time 

available between the currently scheduled April 2, 2004 date for pretrial motions and the start of 

evidentiary hearings on April 19, 2004.  Resolution of these issues prior to the filing date for 

Staff’s and the Intervenors’ rebuttal testimony also would avoid any requirement for these parties 

to re- file such materials.  While the Motion could be briefed and heard in the ordinary course 

prior to February 27, 2004, the Company defers the question of scheduling to the ALJs’ 

discretion. 

WHEREFORE, Nicor Gas respectfully requests that the ALJs enter a ruling consistent 

with the relief requested in this Motion, and discussed in the supporting Memorandum of Law, 

and provide such other relief as is just and appropriate. 

Dated:  February 4, 2004 

Respectfully submitted, 
 
NORTHERN ILLINOIS GAS COMPANY 
D/B/A NICOR GAS COMPANY 
 
 
By:    
        One of its attorneys 
 
 

John E. Rooney 
Thomas A. Andreoli 
Sonnenschein Nath & Rosenthal LLP 
233 South Wacker Drive 
Chicago, Illinois 60606 
(312) 876-8000 
jrooney@sonnenschein.com 
tandreoli@sonnenschein.com 
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