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I. Introduction 1 

Q. Please state your name and address. 2 

A. Albert E. Harms, 1844 Ferry Road, Naperville, Illinois 60563-9600. 3 

Q. By whom are you employed? 4 

A. Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor” or “Company”). 5 

Q. How long have you been employed by Nicor? 6 

A. Thirty-one years. 7 

Q. Please summarize your educational background and experience. 8 

A. I hold a degree of Bachelor of Arts, majoring in Mathematics, from Taylor University in 9 

Indiana, and a Master of Business Administration degree from Northern Illinois 10 

University.  I began my employment with Nicor in 1972 as a rate analyst in the research 11 

section of the Rate Department.  Since that time, I have held positions in the Marketing, 12 

Customer Service, Credit, and Finance Departments of Nicor Gas, and in the Rate 13 

Administration section of the Rate Department.  In May 1988, I assumed my present 14 

position of Manager Rate Research. 15 

Q. What are your duties in that position? 16 

A. My primary duty is rate research activities that include monitoring other utilities, 17 

Commission activities, special studies, and filings with the Commission.  I also am in 18 

charge of rate administration, which handles the preponderance of filings that the 19 

Company does with the Illinois Commerce Commission (the "Commission"), including, 20 

for example, the cost of gas filings, the BTU filings and municipal tax filings.  I also am 21 
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involved in dealing with our largest customers, negotiating anti-bypass rates and rates for 22 

power generation. 23 

Q. Have you ever testified before the Illinois Commerce Commission (“Commission”) 24 

before? 25 

A. Yes.  I have testified before the Commission in a number of dockets. 26 

Q. What is the purpose of your Rebuttal Testimony? 27 

A. The purpose of my Rebuttal testimony is to respond to the direct testimonies of Staff 28 

witnesses Richard J. Zuraski, Mark Maple and Steven R. Knepler.  My rebuttal testimony 29 

also responds to the direct testimonies of Citizens Utility Board and Cook County State’s 30 

Attorney's Office ("CUB/Cook") witness Jerome D. Mierzwa and People of the State of 31 

Illinois ("AG") witness David J. Effron.  Specifically, my rebuttal testimony will address 32 

the following points: 33 

• The characterizations contained in these testimonies regarding Nicor’s 34 
intentions both at the time it decided to pursue a performance based rate 35 
plan (“PBR”) and during the pendency of Docket 99-0127; 36 

• The portrayal of Nicor’s discovery responses in this proceeding and in 37 
Docket 99-0127; 38 

• The Gas Cost Performance Program (“GCPP”) resulted in savings to 39 
Nicor’s customers; and 40 

• Staff’s proposed elimination of the Company’s traditional 2% adjustment 41 
to gas withdrawn. 42 

II. Nicor’s 1999 Petition Seeking Approval of a Performance Based Regulation Plan 43 

Q. Please provide a brief history regarding Nicor's decision to seek approval of a 44 

Performance Based Regulation Plan ("PBR"). 45 
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A. Nicor originally filed a petition seeking approval for a PBR program in 1996.  This filing 46 

was subsequently withdrawn prior to the Commission entering an Order.  Nicor elected to 47 

withdraw its petition based upon a Commission decision involving another utility's 48 

request for a PBR plan.  In particular, the Commission denied Peoples Gas Light and 49 

Coke Company’s (“Peoples”) request for a PBR plan because Peoples was not able to 50 

establish that rate payers were guaranteed to benefit from the PBR plan.  The statutory 51 

language in effect at that time was interpreted by the Commission as requiring the filing 52 

party to prove such a guaranteed benefit.  Nicor believed that such a standard could not 53 

be satisfied and decided not to continue its pursuit of a PBR. 54 

 Subsequently, Section 9-244 of the Illinois Public Utilities Act (the "Act"), upon which 55 

Nicor filed its 1996 PBR petition, was amended in 1997.  The amendment revised the 56 

standard to require a showing that the customer benefit was likely, rather than 57 

guaranteed.  As a result of this amendment, the Company began thinking about proposing 58 

a new PBR program. 59 

 Also, in mid-1998, an Inventory Value Team (“IVT”) was formed.  The purpose of the 60 

IVT was to explore the value of the Company’s low-cost gas inventory.  The IVT 61 

prepared a report (“IVTR”) which was a “think piece” that examined and identified 62 

several options for capturing the market value of the low-cost LIFO1 inventory, with one 63 

option being a PBR program.  As is evident from a review of the IVTR, there was no 64 

conclusion of how Nicor’s low-cost gas inventory could be actively managed within an 65 

actual PBR program.  Ultimately, the IVT discussed its report with Nicor senior 66 

                                                 
1  LIFO stands for “Last In First Out.” 
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executives in October 1998 along with the possibility of proposing a new PBR program 67 

before the Commission. 68 

 During the course of the October 1998 meeting, the PBR group was formed and 69 

instructed to formulate a PBR program to present at a subsequent Financial Policy 70 

Committee (“FPC”) meeting.  Utilizing the same construct as the PBR program Nicor 71 

proposed in 1996, the PBR group created the GCPP. 72 

 On February 16, 1999 the FPC met to consider and discuss the proposed 1999 GCPP.  73 

The presentation to the FPC did not rely on active management of low-cost inventories as 74 

a justification for the GCPP proposal.  At this meeting, the FPC authorized moving 75 

forward with the GCPP.  On March 1, 1999, the Company filed its petition with the 76 

Commission seeking approval of the GCPP (Docket 99-0127). 77 

Q. During the pendency of Docket 99-0127, did you participate in any discussions on 78 

actively managing the low-cost LIFO Inventory as a strategy to meet or beat the 79 

proposed benchmark? 80 

A. No.  During the pendency of Docket 99-0127, I attended several meetings that discussed 81 

and addressed Nicor’s strategies relating to the pending PBR proceeding.  It was always 82 

my understanding that it was not the Company’s intent to actively manage the low-cost 83 

LIFO inventory as a strategy.  As previously noted, the February 16, 1999 presentation 84 

did not rely on active management of low-cost inventories as a strategy.  Also, on 85 

November 29, 1999, when the FPC met to consider the Commission’s Final Order which 86 

had been issued on November 23, 1999, I do not recall any discussion of actively 87 

managing low cost inventories as a strategy.  At that meeting, a document that itemized 88 

how the Company may succeed under the GCPP was distributed.  This document is 89 
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attached to my testimony as Appendix A.  Nowhere, on that document is there any item 90 

relating to low-cost gas LIFO layers. 91 

Q. Staff witnesses Mr. Maple and Mr. Zuraski and CUB/Cook witness Mr. Mierzwa 92 

allege that Nicor adopted the PBR with a plan to utilize low-cost inventory.  Please 93 

comment. 94 

A. At the February 16 meeting, where the FPC decided to seek authorization of the GCPP, 95 

and the November 29 meeting where the decision was made to accept the Commission’s 96 

GCPP order, I do not recall any discussion of a plan that would actively manage the low 97 

cost inventory. 98 

Q. At the time the GCPP was entered into, had anyone determined a means to actively 99 

manage access to the low-cost gas LIFO layers? 100 

A. At that time, I was not aware of any discussions regarding how the low-cost gas 101 

inventory layers could be managed. 102 

Q. Would Nicor have pursued the GCPP in 1999 if it could not have utilized the low-103 

cost gas LIFO inventory? 104 

A. I believe it would have.  I was confident that the GCPP  would be beneficial to both the 105 

Company and its ratepayers.  Mr. Maple and Mr. Mierzwa claim that Nicor would not 106 

have proposed a PBR program but for the existence of low-cost gas inventory.  These 107 

witnesses rely heavily on a “Post Board of Directors presentation” (Appendix A to Mr. 108 

Mierzwa’s testimony; Attachment B to Mr. Maple’s testimony) that was prepared in early 109 

2001, nearly two years after the decision to go forward with the GCPP took place.  This 110 

document does not accurately portray my understanding of the Company’s intentions as 111 
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they existed in 1999 with respect to the GCPP.  The Company filed for a PBR in 1996 112 

without understanding the potential impact of low-cost LIFO inventory and I believe it 113 

would have again in 1999, whether or not there was a potential benefit available from a 114 

low-cost gas inventory. 115 

Q. At page 19 of his testimony, Mr. Zuraski implies that Nicor had plans to use prefill 116 

deals before the commencement of PBR.  Please comment. 117 

A. Before the commencement of the GCPP, I was not aware of any pre-established plan to 118 

utilize the low-cost LIFO inventory while operating under the GCPP.  I first became 119 

involved in discussions of prefill concepts in Spring 2000 after the GCPP was already in 120 

operation. 121 

Q. Please comment on Mr. Maple’s statement that “almost every Company witness 122 

deposed by Staff referred to the LIFO layers as insurance or risk mitigation?”   123 

A. I do not dispute that Company personnel have stated that the low-cost gas LIFO 124 

inventory was an insurance against the failure of GCPP.  And I have used the term 125 

“insurance” myself in referring to the low-cost gas LIFO inventory.  In using the term 126 

“insurance” I did not intend to infer that the low-cost gas LIFO inventory had all of the 127 

same  characteristics of insurance.  Unlike insurance, there was no certainty as to 128 

whether, or the extent to which, the benefit could be accessed.  As I stated above, at the 129 

time the GCPP was initiated in January 2000, it was my understanding that the Company 130 

did not intend to use active management of low-cost gas inventories as a strategy. 131 

Q. Mr. Mierzwa states that in Docket 99-0127, Nicor “absolutely” had an obligation to 132 

reveal its intentions to liquidate LIFO.  Mr. Maple testifies that Nicor did not tell 133 
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Staff or other intervenors about these layers in the 1999 case.  Please comment on 134 

this testimony. 135 

A. As I detailed above, throughout the time that Docket 99-0127 was pending and at the 136 

time the Company adopted the GCPP, it was my belief that Nicor did not conceive of a 137 

method to actively manage the low-cost gas LIFO inventory as a means to beat the 138 

benchmark.  As such, I believe there were no “intentions to liquidate LIFO.”  It is my 139 

opinion that Nicor adopted the GCPP program based on its confidence that the program 140 

could stand – without utilizing the low-cost gas inventory. 141 

 Moreover, the Company was not proposing any changes whatsoever to the accounting of 142 

inventory.  In fact, accounting for and using gas inventory on a LIFO basis is expressly 143 

authorized by the Commission’s rules.  83 Ill.Adm. Code 505.1170(c). 144 

 Meanwhile, the standards that Nicor had to meet in order to establish a PBR were set 145 

forth in the Act.  Accordingly, the Company concentrated on meeting those requirements 146 

along with establishing the correct benchmark.  The Company's position was that it did 147 

not need to address potential strategies or methods for beating the benchmark and the 148 

Company's position was confirmed by the Commission's Order.  149 

Q. Staff witnesses Mr. Maple and Mr. Zuraski, and CUB/Cook witness Mr. Mierzwa 150 

claim that there was an understanding that Nicor employees were not to highlight 151 

the potential LIFO benefits to Staff.  Please comment on these allegations. 152 

A. It is true that Nicor was not highlighting the LIFO issue with Staff.  As the Commission 153 

itself ruled, Nicor had no obligation to detail potential strategies to Staff or any other 154 

party.  The parties making these allegations incorrectly equate “not highlighting” with 155 
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concealing.  Such actions simply are not the same.  To my knowledge, Nicor did not 156 

conceal any information regarding the GCPP.  To my knowledge, no employee was ever 157 

instructed to be untruthful about any component of the GCPP. 158 

Q. Mr. Mierzwa and Mr. Zuraski state that Nicor failed to include provisions in the 159 

Benchmark in the event it liquidated low-cost gas LIFO inventory.  Would you 160 

please comment? 161 

A. Nicor was not proposing any changes to the accounting for inventory changes.  The 162 

purpose of Nicor’s testimony was to establish that the proposed GCPP could meet the 163 

eight elements of Section 9-244 of the Act.  As such, Nicor did not make such a 164 

recommendation concerning low-cost gas inventory. 165 

III. Discovery 166 

Q. Staff witnesses Mr. Maple and Mr. Zuraski, and CUB/Cook witness Mr. Mierzwa 167 

claim that Nicor withheld relevant documents from these parties in response to data 168 

requests in Docket No. 99-0127 and the instant docket.  Is this true? 169 

A. These parties raise two issues with respect to our production of documents.  The first is 170 

they claim that the IVTR should have been produced in response to CUB DR 27 in 171 

Docket No. 99-0127.  That specific request sought information regarding the Company’s 172 

expected profits under the GCPP.  Specifically, CUB DR 27 states: 173 

Please provide a copy of all projections, analyses and studies 174 
prepared which examine the extent to which the Company may 175 
profit under its proposal [the GCPP].  Include copies of all 176 
communications which discuss the profit potential of the 177 
Company’s proposal. 178 
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 (Emphasis added).  Nicor responded that the Company had not performed any 179 

projections, analyses or studies related to its potential performance under its proposal  180 

and that the Company did not have any communications addressing such issues.  In my 181 

opinion, the IVTR was not responsive to CUB 27.  The IVTR does not attempt to 182 

quantify the extent to which the Company may profit under the GCPP that was proposed.  183 

Nowhere in the IVTR are there any “projections, analyses or studies” of the Company’s 184 

potential profits under any PBR plan or under the GCPP that ultimately was proposed to 185 

and approved by the Commission.  In fact, the specific GCPP program at issue in Docket 186 

99-0127 was developed well after the IVTR was completed. 187 

 Second, they also claim that Nicor should have produced the so-called “Buckets Reports” 188 

in response to CUB 1.17, POL 1.2 and POL 2.1 in the instant docket.  I first will address 189 

POL 1.2 and 2.1.  These data requests were asking for information that was difficult, if 190 

not impossible, to provide.  These data requests seek information on gas cost savings by 191 

action.  In order to provide an accurate answer as to savings, one would need to know 192 

what gas costs would have been without the GCPP.  This was and is impossible to 193 

determine.  Accordingly, in my opinion, gas cost savings cannot be calculated in total, let 194 

alone broken down by specific actions.  Moreover these requests were not asking for any 195 

documents whatsoever. 196 

 As to CUB 1.17, it also did not specifically ask for the production of any documents.  In 197 

my opinion, the Buckets Reports do not provide a complete estimate or identify the 198 

“amount of savings” that the Company “achieved” from each of the specific activities or 199 

strategies that CUB asked about in CUB 1.17.  In my opinion, the Buckets Reports are 200 

rough estimates.  In any event, I was not aware of the Buckets Reports when the 201 
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Company responded to CUB 1.17.  Had I been aware of them at that time, I would have 202 

consulted with legal counsel as to their responsiveness. 203 

 In my view, the Buckets Reports were responsive to CUB 4.07 and 4.08 and were 204 

provided in response to these later data requests. 205 

Q. Mr. Zuraski states that the IVTR “clearly examined the extent to which the 206 

Company could profit under a PBR proposal, citing potential savings of between 207 

$100-$200 million.”  Please comment. 208 

A. The IVTR does not quantify how the Company would perform and profit under the 209 

GCPP.  The $100-200 million figure referenced simply notes the difference between the 210 

value of the low-cost gas LIFO inventory and what were then the current market prices.  211 

It is not a calculation of potential savings under any PBR, nor could it be as there was no 212 

PBR proposal developed at that time.  In short, Mr. Zuraski's interpretation of the 213 

document is incorrect. 214 

Q. Staff witness Mr. Maple and CUB/Cook witness Mr. Mierzwa each allege that Nicor 215 

changed the format of quarterly reports it provided to Staff to hide the LIFO 216 

benefit.  Please comment. 217 

A. Initially, I note that these reports were informal and provided to Staff as a courtesy.  218 

There was no set or agreed to format.  These informal reports merely summarized the 219 

estimated quarterly performance of the GCPP.  Although, Mr. Maple essentially contends 220 

that LIFO decrement should have been classified as its own category, no specific 221 

Company actions were ever intended to be itemized on this general summary. 222 
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IV.  Ratepayers Benefited Under GCPP 223 

Q. Did the GCPP benefit customers? 224 

A. For the three-year period it was in effect, total gas costs were less than the benchmark by 225 

about $17 million. 226 

V. 2% Issue  227 

Q. Please comment generally on Mr. Knepler's proposed treatment of Nicor’s 2% 228 

withdrawal adjustment. 229 

A. In my opinion, Mr. Knepler's proposed adjustment would be unreasonable.  The 230 

Company has used this same method for calculating withdrawal adjustments since before 231 

1970 and the Commission has not questioned tha t method.  Over the past several years, I 232 

have had discussions with Staff that have included this issue.  In fact, I took part in a 233 

presentation to Staff in the summer of 2000 that included a discussion of the 2% 234 

adjustment and its impact on lost and unaccounted for gas.  I have attached a copy of our 235 

Summer 2000 presentation to Staff as Appendix B.  To retroactively adjust costs back to 236 

1999, as Mr. Knepler has proposed, would eliminate any chance for Nicor to recover 237 

costs for those years. 238 

Q. Mr. Knepler takes the position that the 2% withdrawal adjustment should be 239 

recovered through the Company’s base rates.  Please comment. 240 

A. That is an alternative to the Company’s current methodology.  However from a 241 

ratemaking perspective, I believe it is better to recover current costs from current 242 

customers rather than to treat these costs as an investment that will be recovered from 243 

rate payers over future years.  Mr. Barrett’s testimony covers the accounting related to 244 
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this issue.  If the Commission believes an accounting change is appropriate, that change 245 

should occur prospectively at the time of the Company’s next rate case.  To do otherwise 246 

would unfairly prevent the full recovery of these costs. 247 

Q. Mr. Knepler mentions that Peoples Gas Light and Coke Company ("Peoples") 248 

voluntarily accepted this adjustment in his testimony.  Please comment. 249 

A. That is true.  However, as Mr. Knepler notes in his direct testimony in Docket No. 01-250 

0707 at line 465, in March 1999 Peoples adopted an accounting methodology which 251 

included a 2% adjustment factor for their injections.  Prior to that date, Peoples had for 252 

years used an accounting methodology which was similar to the methodology 253 

Mr. Knepler had suggested in their case.  However, because Peoples had used the 254 

accounting methodology suggested by Mr. Knepler prior to 1999, which supported their 255 

determination of base rates in previous rate cases, it is in a better position than Nicor to 256 

go back to that accounting method and recover its costs. 257 

Q. Does this conclude your rebuttal testimony? 258 

A. Yes, it does. 259 


