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REPLY BRIEF IN SUPPORT OF NICOR GAS COMPANY’S 
CORRECTED VERIFIED RENEWED MOTION TO COMPEL DISCOVERY  

FROM STAFF OF THE ILLINOIS COMMERCE COMMISSION 

Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas” or the 

“Company”), through its undersigned attorneys, hereby respectfully replies to the response brief 

filed by Staff of the Commission to the Company’s Motion for a ruling by the Administrative 

Law Judges (the “ALJs”) to compel Staff to respond to the Company’s First Set of Data 

Requests (the “Staff Data Requests”). 
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In its Motion, Nicor Gas showed based upon well-established Illinois law that the 

information sought in the Staff Data Requests is relevant to the issues in dispute in this 

proceeding and unequivocally subject to disclosure.1  See, e..g., Mistler v. Mancini, 111 Ill. App. 

3d 228, 231-32, 443 N.E.2d 1125, 1128 (1st Dist. 1983) (“[t]he purposes of litigation are best 

served when each party knows as much about the controversy as is reasonably practicable”); 

Montgomery v. Dep’t of Registration & Educ., 146 Ill. App. 3d 222, 224-26, 496 N.E.2d 1100, 

1102-03 (1st Dist. 1986) (an agency, as a party to an administrative proceeding, is required to 

disclose all evidence in its possession “which might be helpful to an accused”) (original 

emphasis). 

In reply, Staff does not dispute that the information sought in the Staff Data Request is 

relevant to the issues presented.  Pointedly, Staff provides no legal authority whatsoever to 

support its refusal to comply with the Staff Data Requests and, specifically, its determination to 

limit the Company’s opportunity for discovery to materials in the possession of its testifying 

witnesses in this proceeding and one other Staff employee.  Nicor Gas is unaware of any such 

authority, custom or practice, before the Commission or otherwise, which would be wholly 

inconsistent with the spirit and the letter of Illinois law on discovery.  Staff’s continued refusal to 

cooperate in discovery, with no legitimate legal basis for its position, should not be allowed. 

Instead, without legal support, Staff argues that it should not be required to conduct any 

review or investigation outside the arbitrary limitation adopted in response to the Staff Data  

                                                 
1   For purposes of brevity, and because Staff presented no contrary statutory authority or case law, Nicor Gas has 
not restated its entire argument here.  For a complete presentation of the Company’s position and supporting 
authority, Nicor Gas respectfully refers the ALJs to its Motion. 
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Requests based upon the alleged “burdensome nature” of such an inquiry.  This argument fails 

for three compelling reasons: 

• First, the inquiry presented in responding appropriately to the Staff Data Requests 
is not burdensome.  As stated in the Motion (at ¶ 5), Staff, like any other party, 
has a good faith obligation to determine which of its employees or agents may 
have documents or information responsive to the Staff Data Requests and to 
produce all relevant materials.  In this respect, Nicor Gas notes that the 
description in Staff’s brief of the discussions between its counsel and the 
Company’s in connection with the Staff Data Requests is incomplete.  In these 
discussions, Nicor Gas counsel has stated that, while the Company cannot know 
which Staff members have or have had access to the requested materials, the 
Company would be willing to accept a reasonable limitation on Staff’s inquiry—
specifically, to those employees working in Staff’s energy- and finance-related 
functions.  Staff counsel considered and rejected this good faith proposal, which is 
not discussed in Staff’s brief.  

• Second, in response to extensive discovery by Staff and other parties to this 
proceeding, Nicor Gas has undertaken precisely the reasonable inquiry Staff now 
refuses to perform in connection with a much larger organization with thousands 
of employees.  Discovery is intended to be reciprocal under Illinois law, including 
under Commission practice, and Staff’s refusal to respond in turn is unsupported 
and unlawful.  (See Motion, ¶¶ 7-9). 

• Finally, the Staff received the Staff Data Requests more than four (4) months ago, 
and fully a month has passed since the date on which the ALJs ordered Staff to 
respond to this discovery.  If Staff and its counsel had devoted even a portion of 
the time and energy expended on their refusal to cooperate in discovery in 
responding to the Staff Data Requests, this Motion would not be before the ALJs. 

In short, if Staff has in its possession or control relevant documents and information 

responsive to the Staff Data Requests—which, for whatever reason, are in the possession of Staff 

employees or agents other than its testifying witnesses and the single other identified Staff 

employee—then such materials properly are subject to discovery and should be produced 

without further delay.  Staff has not supported a contrary result. 
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WHEREFORE, for all these reasons, Nicor Gas respectfully requests a ruling requiring 

Staff to respond to the Staff Data Requests in full, and without the arbitrary limitation on the 

definition of “Staff ” contained in its general objection to the Staff Data Requests, no later than 

January 9, 2004, and providing such other relief as is just and appropriate.  Because the issues 

raised are limited and the legal authority is clear, Nicor Gas is not requesting a hearing on this 

Motion. 

Dated:  January 5, 2004   Respectfully submitted, 

NORTHERN ILLINOIS GAS COMPANY 
D/B/A NICOR GAS COMPANY 
 
By:    
        One of its attorneys 

John E. Rooney 
Thomas A. Andreoli 
Sonnenschein Nath & Rosenthal LLP 
233 South Wacker Drive 
Chicago, Illinois 60606 
(312) 876-8000 
jrooney@sonnenschein.com 
tandreoli@sonnenschein.com 



 

 

CERTIFICATE OF SERVICE 

I, Thomas A. Andreoli, hereby certify that I served a copy of Northern Illinois Gas 

Company d/b/a Nicor Gas’s Reply Brief in Support of Its Corrected Verified Renewed Motion to 

Compel Discovery from Staff Of the Illinois Commerce Commission upon the service list in 

consolidated Docket Nos. 01-0705/02-0067/02-0725 by email on January 5, 2004. 

 

  
Thomas A. Andreoli 


