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ARTICLE XXVI 
LIMITATION OF LIABILITY 

 
26.0 Limitation of Liability. 
  
 26.1 Limited Responsibility.  Each Party shall be responsible only for service(s) 
and facility(ies) which are provided by that Party, its authorized agents, subcontractors, or 
others retained by such parties, and neither Party shall bear any responsibility for the services 
and facilities provided by the other Party, its Affiliates, agents, subcontractors, or other 
persons retained by such parties.  No Party shall be liable for any act or omission of another 
Telecommunications Carrier (other than an Affiliate) providing a portion of a service. 
 
 26.2 Apportionment of Fault.  In the case of any Loss arising from the negligence 
or willful misconduct of both Parties, each Party shall bear, and its obligation shall be limited 
to, that portion of the resulting expense caused by its negligence or misconduct or the 
negligence or misconduct of such Party's Affiliates, agents, contractors or other persons acting 
in concert with it. 
 
 26.3 Limitation of Damages.  Except for payments required under Article XXXII 
Performance Measurements, and except for indemnity obligations under Article XXV, each 
Party's liability to the other Party for any Loss relating to or arising out of any negligent act or 
omission in its performance of this Agreement, whether in contract, tort or otherwise, shall be 
limited to the total amount properly charged to the other Party by such negligent or breaching 
Party for the service(s) or function(s) not performed or improperly performed.  
Notwithstanding the foregoing, in cases involving any Claim for a Loss associated with the 
installation, provision, termination, maintenance, repair or restoration of an individual 
Network Element or Combination or a Resale Service provided for a specific Customer of the 
other Party, the negligent or breaching Party's liability shall be limited to the greater of: (i) the 
total amount properly charged to the other Party for the service or function not performed or 
improperly performed, and (ii) the amount such negligent or breaching Party would have been 
liable to its Customer if the comparable retail service was provided directly to its Customer. 
 
 26.4 Limitations in Tariffs.  Each Party may, in its sole discretion, provide in its 
tariffs and contracts with its Customers or third parties that relate to any service, product or 
function provided or contemplated under this Agreement that, to the maximum extent 
permitted by Applicable Law, such Party shall not be liable to such Customer or third party 
for: (i) any Loss relating to or arising out of this Agreement, whether in contract, tort or 
otherwise, that exceeds the amount such Party would have charged the applicable person for 
the service, product or function that gave rise to such Loss, and (ii) any Consequential 
Damages (as defined in Section 26.5).  To the extent a Party elects not to place in its tariffs or 
contracts such limitation(s) of liability, and the other Party incurs a Loss as a result thereof, 
such Party shall indemnify and reimburse the other Party for that portion of the Loss that 
would have been limited had the first Party included in its tariffs and contracts the 
limitation(s) of liability that such other Party included in its own tariffs at the time of such 
Loss. 
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 26.5 Consequential Damages.  In no event shall either Party have any liability 
whatsoever to the other Party for any indirect, special, consequential, incidental or punitive 
damages, including loss of anticipated profits or revenue or other economic loss in connection 
with or arising from anything said, omitted or done hereunder (collectively, “Consequential 
Damages”), even if the other Party has been advised of the possibility of such damages; 
provided that the foregoing shall not limit a Party's obligation under Section 25.1 to 
indemnify, defend and hold the other Party harmless against any amounts payable to a third 
person, including any losses, costs, fines, penalties, criminal or civil judgments or settlements, 
expenses (including attorneys' fees) and Consequential Damages of such third person.  For 
purposes of this Section 26.5, amounts due and owing to CLEC, if any, pursuant to the 
Article related to Performance Standards, Measurements and Penalties and the appendices 
referenced in that Article, shall not be considered to be Consequential Damages. 
 
 26.6 Remedies.  Except as expressly provided herein, no remedy set forth in this 
Agreement is intended to be exclusive and each and every remedy shall be cumulative and in 
addition to any other rights or remedies now or hereafter existing under applicable law or 
otherwise. 
 
 


