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REPLY BRIEF OF NICOR GAS COMPANY 
ON ITS VERIFIED MOTION TO ADVISE THE ADMINISTRATIVE LAW JUDGES 

OF THE DISCLOSURE OF CONFIDENTIAL INFORMATION 
AND TO SEEK APPROPRIATE PROTECTIONS AND OTHER RELIEF 

Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas” or the 

“Company”) hereby respectfully replies to the response briefs filed by the active parties to this 

proceeding in connection with the Company’s Verified Motion to Advise the Administrative 

Law Judges of the Disclosure of Confidential Information and to Seek Appropriate Protections 

and Other Relief. 
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Pursuant to the direction of the Administrative Law Judges (the “ALJs”), each of the 

active parties—Staff of the Commission, Citizens Utility Board (“CUB”), the Cook County 

State’s Attorney’s Office (“Cook County”), and the Illinois Attorney General’s Office (the 

“AG”)—has filed a response to Nicor Gas’s Motion.  Based on the responses, there is no dispute 

as to the verified facts presented in the Motion.  Furthermore, no party has disputed that these 

facts support the conclusion that the confidential discovery information identified in the Motion 

has been obtained by the plaintiffs in the Cook County Circuit Court action captioned as In re: 

Nicor Inc. Shareholder Derivative Action, No. 02 CH 15499, and used in the Consolidated Third 

Amended Derivative Complaint for Breach of Fiduciary Duty and Unjust Enrichment (“Third 

Amended Complaint”) filed in that case. 

Under these circumstances, Nicor Gas submits that the protections against further 

disclosure of confidential information recommended in the Motion are appropriate and should be 

ordered by the ALJs.  As set forth in the Motion (at ¶ 8), Nicor Gas has recommended that the 

ALJs require each of the active parties to file a verified statement supporting the non-disclosure 

of confidential information to the Cook County Circuit Court plaintiffs. 

For this purpose, Nicor Gas has proposed that the active parties provide the following 

verified information for each party’s counsel, agents, and testifying witnesses concerning 

communications with the plaintiffs in Case No. 02 CH 15499: 

1. [Individual’s Name] has/has not communicated directly or 
indirectly with the plaintiffs in Cook County Circuit Court Case 
No. 02 CH 15499, their counsel, or agents concerning the subject 
matter of Consol. Docket Nos. 01-0705, 02-0067, 02-0725. 

If a responding individual answers this first question in the affirmative, Nicor Gas has 

recommended that that the individual should be required to respond to a second question, as 

follows: 
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2. [Individual’s Name] has/has not directly or indirectly 
provided discovery information designated as confidential in this 
Consol. Docket Nos. 01-0705, 02-0067, 02-0725 to the plaintiffs, 
their counsel, or agents in Cook County Circuit Court Case No. 02 
CH 15499. 

Finally, if a responding individual answers this second question in the affirmative, Nicor Gas has 

recommended that the individual should be required to identify with specificity all confidential 

information disclosed and to whom the person has disclosed such information. 

Nicor Gas notes that Staff and the AG have stated that they would not object to providing 

the above-described information, if ordered by the ALJs.  Cook County asserts that “everyone 

with possession or access to the documents must file an affirmation that the confidentiality of the 

documents has been maintained,” although it does not specify what form such affirmation should 

take.  CUB asserts the ALJs should take no further action to protect against the disclosure of 

confidential information to the Cook County Circuit Court plaintiffs, based on the unverified 

statement of one its attorneys, Robert Kelter, asserting that certain other CUB attorneys and 

personnel and CUB’s testifying witness have stated to him “that they did not leak the depositions 

or other material in any way.”  With all due respect to CUB’s position, based on the facts 

presented and the responses filed, Nicor Gas submits that the ALJs should require each party’s 

counsel, agents, and testifying witnesses, individually, to file a sworn statement in substantially 

the same format described above and in the Motion. 

In its response, the AG also sought clarification from Nicor Gas as to the identity of the 

“plaintiffs, their counsel, or agents in Cook County Circuit Court Case No. 02 CH 15499.”  For 

this purpose, Nicor Gas has attached hereto (as Exhibit 1) those portions of the Third Amended 

Complaint that identify the named plaintiffs and certain of their counsel.  Nicor Gas notes that 

this information likely does not reference the names of all attorneys representing the plaintiffs in 
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the Cook County Circuit Court action.  It certainly does not include the identity of the plaintiffs’ 

and their attorneys’ agents.  Therefore, Nicor Gas submits that the descriptive language provided 

in the Motion is appropriate, as drafted, for purposes of the recommended sworn statement.  To 

the extent a responding individual is uncertain whether a person to whom he or she has released 

confidential information is affiliated with the Cook County Circuit Court plaintiffs, Nicor Gas 

submits that he or she should err on the side of caution in submitting a sworn statement in this 

proceeding. 

Each responding party also has recommended that Nicor Gas should be required to 

provide the same assurances required of the other active parties with respect to the non-

disclosure of confidential information to the Cook County Circuit Court plaintiffs.  The 

Company’s Motion specifically states that the recommended sworn statement should be required 

of “each of the active parties” in this proceeding and “by each party’s counsel, agents, and 

testifying witnesses.”  Nicor Gas is an active party to this proceeding, and the Motion on its face 

includes Nicor Gas within the requested relief. 

Finally, two of the parties—CUB and Cook County—assert that Nicor Gas’s Motion is 

somehow directed against the other active parties and implicitly accuses them of wrongdoing.  

This reading of the Motion is neither accurate nor fair.  The Motion sets forth in verified fashion 

certain undisputed facts, which reasonably establish the conclusion that the Cook County Circuit 

Court plaintiffs have obtained and made use of confidential information generated in discovery 

in this proceeding, and requests appropriate relief from the ALJs.  No more, no less.  CUB and 

Cook County’s various other assertions that the released information should not be confidential 

and/or that Nicor Gas has not appropriately investigated the release are without merit.  Their 

related claim that the public release of the October 28, 2002 Report to the Special Committee of 
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Nicor Inc. by independent counsel Scott R. Lassar, which contained confidential information, in 

connection with the report’s filing with the Securities and Exchange Commission, previously has 

been briefed and rejected on the merits by the ALJs.  (See Tr., p. 411, Nov. 20, 2002). 

Therefore, for all these reasons, Nicor Gas requests that the ALJs review the matters 

addressed in the Motion and grant the Company’s request for appropriate additional protections 

against further disclosure of confidential information in this proceeding to non-parties, including 

to the plaintiffs in Cook County Circuit Court Case No. 02 CH 15499, and provide such other 

relief as is just and proper.  The Company furthe r requests that the ALJs address this Motion on 

an expedited basis.  Because the facts addressed in the Motion are undisputed and the remedy 

within the ALJs’ sole discretion, Nicor Gas is not requesting a hearing on the Motion, which may 

be resolved on the briefs filed.  In the event the ALJs determine to hold a hearing on the Motion, 

Nicor Gas has no objection to such hearing taking place after January 5, 2004.   

Dated:  December 23, 2003    Respectfully submitted, 

NORTHERN ILLINOIS GAS COMPANY 
D/BA/ NICOR GAS COMPANY 
 
By:    
        One of its attorneys 

John E. Rooney 
Thomas A. Andreoli 
Sonnenschein Nath & Rosenthal LLP 
233 South Wacker Drive 
Chicago, Illinois 60606 
(312) 876-8000 
jrooney@sonnenschein.com 
tandreoli@sonnenschein.com 



 

 

CERTIFICATE OF SERVICE 

I, Thomas A. Andreoli, hereby certify that I served a copy of Northern Illinois Gas 

Company d/b/a Nicor Gas Company’s Reply Brief on Its Verified Motion to Advise the 

Administrative Law Judges Of the Disclosure Of Confidential Information and to Seek 

Appropriate Protections and Other Relief upon the service list in consolidated Docket Nos. 01-

0705/02-0067/02-0725 by email on December 23, 2003. 

 
  
Thomas A. Andreoli 

 
 


